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Charles Allen 


N EXCELLENT example of the 

type of men who have helped to 
make the standard of the Massachusetts 
judiciary what it is was the late Charles 
Allen, former Associate Justice of the Su- 
preme Judicial Court, Reporter of Deci- 
sions, and Attorney-General, who died 
Dec. 13 at his apartments in Hotel 
Charlesgate, Boston. He lacked three 
months of reaching the age of eighty-six 
years. Since suffering a paralytic stroke 
in June, 1907, he had been a confirmed 
invalid, but had retained his mental 
vigor to a marked degree. 

Judge Allen, who was deeply learned 
in the law and much admired and es- 
teemed by the bar, was born in Green- 
field on April 17, 1827, and was the son 
of Sylvester and Harriet (Ripley) Allen. 
and a nephew of George Ripley the 
author. Charles Allen was graduated 
from Harvard with the class of 1847, of 
which he was, with perhaps a single 
exception, the only surviving member. 
Judge Allen received from Harvard his 
honorary L.L.D. degree in 1892. 

After his graduation he studied law 
in the office of George T. Davis and 
Charles Devens, Jr., of Greenfield, and 
Jater at Harvard Law School, and was 
admitted to the bar in 1850. He then 
began active practice in his native town, 
Greenfield, where he remained until 
1862. In his practice he was associated 
at different times as law partner with 
George T. Davis, David Aiken and 
James C. Davis. In 1861 he was ap- 
pointed Reporter of Decisions of the 
Supreme Judicial Court. He continued 
as Reporter until 1867, when he was 


elected Attorney-General of Massachu- 
setts, continuing as such until 1872, 
when he was succeeded by Charles R. 
Train. He then resumed his private 
legal practice, earning a good income 
at the bar. 

In 1880, Hon. John D. Long, then 
Governor of the state, appointed Mr. 
Allen chairman of the commission to re- 
vise the General Statutes of Massachu- 
setts. In this work he had charge of the 
law limiting the hours in which hotels 
and saloons should sell liquors to cus- 
tomers. He copied from a reprint, and 
thus arose the “comma and semicolon” 
controversy twenty years later. 

He was appointed Associate Justice 
of the Supreme Judicial Court on Jan. 
23, 1882, by Governor Long. He con- 
tinued in office for sixteen years, though 
eligible for retirement under the law 
when in 1897 he had reached the age 
of seventy years. At that time Judge 
Allen was in excellent health and active 
and so decided to continue in his official 
duties on the bench. In August, 1898, 
however, when Governor Wolcott was 
chief executive of the Commonwealth, 
Judge Allen sent in his resignation, 
choosing to resign at the age of 71 while 
in the full vigor of his powers. 

Judge Allen was the author of Allen’s 
Reports, comprising fourteen volumes 
embodying his work as Reporter of 
Decisions, and other works, including 
“Telegraph Cases’ and ‘‘Notes of the 
Bacon-Shakspere Question.”’ His cul- 
ture was more than merely professional. 
The beauties of nature and the best in 
literature and art appealed to him. 
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His soul was sensitive to the serious 
questions that concern man in _ his 
spiritual relations. He was an exten- 
sive and appreciative traveler, a fisher- 
man with the knowledge of Izaak Wal- 
ton himself, and a scholar whose criti- 
cal judgments commanded respect so 
far as his modesty permitted them to 
become known. He was extremely 
modest and retiring, and rarely appeared 
on social or festal occasions, but when 
he was called on to give a public ad- 
dress, such productions were always 
felicitous, indeed beautiful in their fine 
thought and lucid, graceful expression. 
His countenance bore the light of a 
singularly refined spirit, and his voice 


was silver music, like a clarinet in 


quality, that having heard one desired 
to hear again, and would not have it 
cease. His conversation was the fruit 
of a pure soul combined with a keen 
intellect and retentive memory. It was. 
marked by a gentle humor and enriched 
by literary quotation and _historical 
knowledge. 

Since his retirement from the bench, 
Judge Allen had devoted his time to 
literary work and to travel. He was a 
Republican and took an active interest 
in the work of his party. In religious 
faith he was a Unitarian of liberal ideas. 
He was a man who made friends easily, 
and retained their confidence. He never 
married. 





Ye Fallen Pirate 
By Dan C. RULE, JR. 


(}* time there dwelt in Boston town — 
’Twas during bluff King George’s reign — 
An Advocate of wide renowne 
Ycleped Ezekiel Reuben Kayne. 


Who on ye Lidde so firmly sat 
Of his past life & historie, 

That folk referred to him as ‘“That 
Strange, silent Man of mysterie.”’ 


He hearkened not unto ye Chimes 


That call to prayer on Sabbath Day, 
But sought ye Tavern; & for Dimes, 
At Seven-Uppe with Cardes would play. 


But our good Parson, Matthew Birch, 
One night sought out ye Lawyer Kayne: 
“Why comes our brother not to Church? 
Speak up, my erring son — explain!’ 


Then Lawyer Kayne he bowed his Hedde, 
& wept right bitterlie and sore. 





Ye Fallen Pirate 


“Tis little use,” he sobbing said, 
For I be lost forever more!”’ 


“A Lawyer now; but in my youth 
(At last I speak out bold & plain) 

I was (good Parson, hear the truth!) 
A Pirate on ye Spanish Main!” 


Our Parson sighed. 


“Why not retrace 


Ye path by which ye fell so low? 
By far ye swiftest road to grace 
Is that on which we travel slow. 


“One upward step is plain to see, 
For what ye lost ye must regain; 

Go back, O Lawyer Kayne, & be 
A Pirate on ye Spanish Main!” 


Clyde, O. 





On the Judgment of One’s Peers 


M' dear Man: — 

. As a remembrancer of your 
twenty-first birthday I send, along with 
my affectionate congratulations, Ches- 
terfield’s ‘“‘Letters’’ and Machiavelli’s 
“Prince,” prompted by the spirit of an 
anecdote related in a third literary 
classic, albeit a minor one, which de- 
lighted my boyhood as well as yours. I 
mean dear, goody-goody “Sandford and 
Merton.”’ You will remember the story 
of a wealthy gentleman who, bloated and 
almost helpless from indulgence of appe- 
tite, was recommended to a celebrated 
physician for treatment. Going to the 
latter’s house the patient was shown into 
a waiting room whose door, connecting 
with the dining-room, was ajar. The 
doctor was entertaining a company of 
poor people at a sumptuous meal and 
urged them to eat and drink heartily. 


The sybarite was delighted at the pros- 
pect for himself, only to be disillusioned 
when placed upon the diet of an anchor- 
ite and forced to perform physical exer- 
cise which in his gouty condition was 
torture. 

I would not recommend the writings 
of these arch-worldlings to your cousin, 
Horace. I have often told you he is 
not at all like my brother but takes 
after his mother’s family. He crooks 
the pregnant hinges of the- knee so 
naturally that I am sure he was born 
morally bow-legged. Your case and his 
demand different didactics and for you I 
venture to prescribe even the writings 
of one who reminds a conquering prince 
as a matter of course to extirpate the 
family of the conquered prince, and of 
the noble Lord who counsels his son to 
flatter people behind their backs in the 
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hearing of tale-bearers. idiscarding 
much that nowadays must insjare horror 
or contempt, you may find in the more 
moderate precepts of both authors as to 
winning people, holding people and using 
people, a corrective of your own aggra- 
vated individualism. You must not feel 
hurt. I say individualism; I do not 
mean ordinary egoism. The distinction 
is the wide one between over-conscien- 
tiousness and vanity. You do not lack 
worldliness, through other-worldliness, 
or idealism in the visionary sense. I am 
speaking of the defects of your qualities 
which themselves I admire. (Would 
that your cousin Horace had defects of 
his defects! I fear he is a sycophant 
without a flaw of honesty.) You makea 
fetich of self-reliance; you cherish the 
dream of running this world on pure 
intellect without emotional alloy; you 
have a puritanical dread of appearing 
to seek popularity from mercenary 
motives; you are too “‘offish”’ to ask a 
favor from one to whom it would be 
only a pleasure to comply; you are 
congenitally a dissenter,—a prevailing 
sentiment among your own class, or any 
strong expression of opinion tending to 
drive you into opposition. You cannot 
afford to let the eremitical mental and 
moral spirit deepen and possess you. 
The merely prudential motive is one 
not to be ignored by anybody. I know 
it is irritating to a man of self-respect 
and dignity of character to see a rival 
of slender intellectual equipment but 
abundant ad hominem facility make his 
career a continuous succés d’estime with- 
out ever achieving solid success. But, 
on the other hand, pleasing manners 
and address, the patience of a good lis- 
tener and a spirit of tactful helpfulness 
are legitimate adjuncts of positive abil- 
ity. Nothing is more forlorn than the 
spectacle of a man of sterling parts 
handicapped at every point and re- 


stricted to half results because he cannot 
“get along’”’ with people. 

But I warn you against aggravated 
individualism for a still deeper reason. 
You can never know yourself except 
through realizing others’ opinion of you. 
You can never find yourself save by 
finding an audience. It would be the 
height of folly to retire still deeper into 
your study and prepare for success by 
reading the biographies of men who have 
succeeded. I had a friend once who 
started out to achieve fame on strictly 
a priori principles. He had a more 
than ordinarily large head, containing, 
alas, not its fair proportion of gray 
matter, and reasoned that cranial bulk 
was necessarily potential of greatness 
and all that was required of him to come 
into his own was to familiarize himself 
with the lives of former great men and 
do as they had done in similar circum- 
stances. He never has arrived and when 
last I heard of him he was still encinc- 
turing his skull not with a laurel but 
a tape-measure and still dev. ‘«g biog- 
raphy. In a broad and vague sense his- 
tory repeats itself but never so identi- 
cally as to make the actors of past scenes 
anything more than approximate guides 
for those now on the stage. 

While contemporary _ reputations, 
speedily achieved, are usually ephemeral 
it would be impracticable to write, or 
paint, or compose directly for posterity. 
Lowell has somewhere remarked that 
he had long ago satisfied himself by a 
good deal of dogged reading that every 
generation is sure of its own share of 
bores. Antiquarian research never un- 
earths new minds of magnitude; the 
commanding figures of each age were 
men who received some appreciation 
from their contemporaries and, if they 
lived long enough, died famous. The 
apothegm that the judgment of a for- 
eign nation is equivalent to that of 
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contemporaneous posterity has been 
taken more seriously than any half 
truth deserves to be. Foreigners are 
quick to recognize something akin to 
their own national genius, as French- 
men did in the works of Poe, but a 
writer whose inspiration is indigenous 
must first arrive in his own country. 
Now, whether one be laying out his 
life on a five-talent plan, or be more 
humbly striving to make one talent go 
as far as it can, he must begin with an 
appeal to the appreciation of the man 
next door. Recalling the look of polite 
resignation you have often worn in my 
presence I can fancy your expression of 
patronizing indulgence as you read. I 
have a practical corollary, however, 
which may not be altogether trite. Most 
people realize the judgment of their 
peers only through the bitter experience 
of tangible failure. Some, indeed, ask 
advice as to definite projects in view. 
Next to nobody seeks generally to sen- 


sitize himself to the influence of outside 
U@jusin Horace and his numer- 
ous ilk “cultivate people” in order to 
“break into society,’ or to gain clients or 


customers. Very few deliberate how far 
they may attain to seeing themselves as 
others see them as the basis of self- 
criticism. That old rat, Polonius — he 
was baned .for a rat by the way — 
touched upon the point when he admon- 
ished his son: — . 
“Take each man’s censure but reserve 
thy judgment.” 

If you ever decide to follow in my 
professional footsteps it should be from 
a spontaneous call to the law much 
stronger and more unmistakable than 
my present call to preach. You must 
not impute a motive of indirectly inter- 
esting you in professional affairs when 
I say that the benefit of something akin 
to forensic advocacy is desirable for the 
good of one’s general intellectual life. 
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Forensic et ‘cs indeed limit an advocate 
to presenti.cion of the evidence and mak- 
ing the facts themselves speak; the 
expression of his personal opinion is 
precluded. Nevertheless, the underlying 
theory is that truth is mighty and will 
prevail and that the best method of 
reaching truth is through hearing the 
strongest utterances from diverse points 
of view. This policy has survived centu- 
ries of misconception of its ethics by lay- 
men because of its real utility. Even 
if you do not become a member of the 
bar I trust you will cultivate the atti- 
tude of judicial receptivity without 
which advocacy itself misses its major 
convincingness. 

My secretary is away and I copy this 
passage out of Bryce’s ‘‘American Com- 
monwealth” in my own hand — fortun- 
ately you are one of the few persons in 
the world who could read it: — 

‘“‘Any one who has made it his business 
to feel the pulse of English opinion 
must be sensible that when he has been 
away from England for a few weeks, he 
is sure, no matter how diligently he pe- 
ruses the leading English papers of all 
shades, to ‘lose touch’ of the current 
sentiment of England in its actuality. 
The journals seem to convey to him 
what their writers wish to be believed, 
and not necessarily what the people are 
really thinking; and he feels more and 
more as weeks pass, the need of an hour’s 
talk with four or five discerning friends 
of different types of thought, from whom 
he will gather how current facts strike 
and move the minds of his countrymen. 
Every prudent man keeps a circle of such 
friends, by whom he can test and correct 
his own impressions better than by the 
almost official utterances of the party 
journals.”’ 

A politician is necessarily an oppor- 
tunist and with him, sensing public 
opinion is of primary concern and not 
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merely a matter of incidental import- 
ance. But the circle of discerning 
friends would be a feature of universal 
utility, provided it were large enough 
and sufficiently varied in point of view. 

There is grave peril in restricted men- 
torship. Partnerships of two persons in 
literary production have not been infre- 
quent and of some of them it may be 
said, as it was of the Brothers Goncourt, 
that they wrought as one composite 
mind, there being no discernible indi- 
vidual strands. Mental partnerships, 
without literary production, are very 
common indeed, and by this is meant 
not unions of the oak and the ivy but of 
two equally strong natures. They read 
and discuss the same books, compare 
notes and modify one another’s ex- 
tremes. After a time either may be 
relied on to express the same opinion 
without consultation, which will be differ- 
ent from the view either would have 
held had he not assimilated the other’s 
personality. Up to a certain point the 
mutual corrective influence is advan- 
tageous. Beyond it lies the tendency 
to rest content with the approving judg- 
ment of a single fellow-mortal and an 
opinionativeness all the more inveterate 
because of the concurrence of another 
mind which in reality acts like another 
lobe of the same brain. 

Were I writing an essay I might 
descant upon the similar advantages 
and risks of identification with a group 
of fellow-craftsmen. Such a circle, how- 
ever informal in character and even 
though it do not degenerate into a gross 
mutual admiration society, inevitably 
evolves a mutual sensitiveness for amour 
propre and corporate sentiment, ideals 
and limitations — the very essence of 
provincialism. This narrowing tendency 
has been perceptible even in important 
cliques of men of genius, in protest 


against conventionality or for accentua- 
tion of something that was sorely needed 
but, after all, was not the one thing 
needful. 

Young men of your temperament have 
a goodly assortment of lofty aspirations 
and eternal verities which in time prove 
not only “frail as frost landscapes on a 
window pane’”’ but laughable as school- 
boy rhetoric. The seriousness with 
which youth takes itself is deepened by 
the sentiment, frequently uttered in 
varying form and context, that it is 
personality alone that gives value to a 
work of art or, indeed, to work, not 
merely routine, of any sort. Personality 
is indispensable in so far as it brings 
originality and sincerity, and the ear- 
mark of style, which the writer or artist 
could not have suppressed had he tried, 
is merely the guinea’s stamp. Conscious 
personality is another name for manner- 
ism. 
The gospel of self-reliance and courage 
of conviction has been fanatically 
preached. I particularly admire the 
courage frankly to change one’s mind. 
It betokens neither indolent conform- 
ity nor servile conventionality to 
render one’s self en rapport not only 
with the opinions, but with the senti- 
ments and impressions of those whose 
suffrage would be the beginning of the 
judgment of posterity if one’s work were 
to live. This is a matter of self-edu- 
cation and Alma Mater, in whose lap 
you still sit, has nothing in her curri- 
culum so educationally crucial. You 
asked me to suggest a motto for your 
new bookplate. I suppose Try your life 
on a dog would lack dignity even if 
it were put into Latin. How will this 
do? 

Eyes to the stars, ears to the ground. 


Affectionately if saturninely, 
FATHER. 
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Law and Philology: 


the Meaning of SS. 


By Jos—EPH OSMUN SKINNER 


OF THE NEW YorK City BAR 


N these days of the “modern law” 
of real property, in these modern 
days when an attorney is chary of quot- 
ing a Latin phrase in court lest it cause 
knowing glances among his colleagues, 
one is inclined to apologize to the busy 
practitioner before taking him into a 
purely historical field. For philology 
is considered an historical field today. 
As Vice-Chancellor Kindersley said in 
an English case,! “It is not necessary 
to go into the derivation of the word, for 
that sort of reasoning would not assist in 
the administration of justice.”” Though 
we have apparently graduated from the 
philological stage of legal interpretation 
we have not yet reached the Looking- 
Glass wdrid of Lewis Carroll’s fairy 
story” There Humpty Dumpty says 
to Alice, in a rather scornful tone, ‘‘When 
I use a word it means just what I choose 
it to mean—neither more nor less.” 
“The question is,’’ said Alice, “whether 
you can make words mean so many dif- 
ferent things.”” ‘The question is,” said 
Humpty Dumpty, “which is to be mas- 
ter — that’s all.” 

In this nebulous interval between the 
derivation and the Humpty Dumpty 
stage there is nothing for us to do but 
to hold fast to the precedents we have. 
But sometimes, in these days of “‘mod- 
ern’’ precedents, our reports lack fruition 
and we are compelled to go back — back 
even to Coke on Littleton where Lord 
Coke says: 

‘Discontinuance’ is a word compounded of 
de and continuo, for continuare is to continue 

1 Barrett v. White, 24 L. J. Ch. 726. 

* “Through the Looking Glass." 


without intermission. Now by addition of de 
(euphoniae gratia dis) to it which is a privative, it 
signifieth an intermission. Discontinuare nihil 
aliud significat quam intermittere, desuescere, 
interrumpere. And as our author saith, it is a 
very ancient word in law.” 


“Here Littleton explaineth a man of no sound 
memorie to be non compos mentis. Many times 
(as here it appeareth) the Latin word explaineth 
the true sense, and calleth him not amens, 
demens, furiosus, lunaticus, fatuus, stultus, or 
the like, for non compos mentis is most sure and 
legal.’’4 


If, then, in our examination of the 
meaning of the two little letters ss we 
are compelled to pass by modern pre- 
cedents we take it that the reader, who, 
we assume, is a busy lawyer, will approve. 
All the cases in the books, both ancient 
and modern, dealing with the said appen- 
dage of the venue as written today could 
be counted on one hand. The New 
York reports contain two of them, Jones 
v. Hoyt® and Babcock v. Kuntzsch*®; 
Utah reports contain one, McCord Mer- 
cantile Company v. Glenn,’ all of which 
are very modern. And likewise, all 
of which merely state that the omission 
of the letters ss from the venue is im- 
material. In 1736 Chief Justice Hard- 
wicke, in Jodderell versus Cowell,’ com- 
menting on the apparent contradiction 
by the venue in the margin of the venue 
in the body of the declaration, said: “‘for 
the word ss, I verily believe, was not 


3 325a. 

4 246b. 

585 Hun (N. Y.) 35 (1895). 

6 32 N. Y. Supp. 587 (1895). 

7 6 Utah 139, 21 Pac. Rep. 500. 

8 Michaelmas Term, 10 Geo. 
temp. Hardwicke. 


II, Lee’s Cases, 
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originally meant to the county, but only 
a denotation of each section or para- 
graph in the record, etc.” Whether 
Lord Hardwicke’s decision (legal or 
philological) is to be accepted we will 
leave to the reader to decide after he has 
finished reading this article. 

As we have received little or no en- 
lightenment from the cases, we are justi- 
fied in an examination of the opinions 
of the eminent writers of legal diction- 
aries and glossaries to learn their opinions 
on the derivation and history of the two 
letters. After a rather exhaustive exam- 
ination of the works of such writers we 
are led: to believe that they did not deem 
the letters worthy a very exhaustive 
study. Out of a long list we find ss 
given a place in only six. One of these 
informs the reader as follows: 

“SS. A mark in a pleading or process indi- 
cating the venue.” ® 

Another amplifies and illustrates to a 
brief extent the same idea and refers to 
Lord Hardwicke’s opinion which we 
have quoted above. To the philological 
opinion of the great judge he adds his 
words of encouragement and belief as 
follows: 1 

“And this opinion is countenanced by the 
more ancient form of the contraction ff or ff, 
the latter closely approximating the modern 
section mark, §. Bracton, indeed, expressly uses 


ff to denote the sections of the civil law. Bract. 
fol. 114.” 


The one really important fact found 
under the letters ss in four of the six 
writers referred to is the statement that 
the letters are supposed to be a con- 
traction of scilicet. 

Assuming then for the present that 
ss is an abbreviation of the word scilicet 
our investigation leads us to a study of 
that word, not forgetting, however, that 


* Stimson’s Law Glossary, tit. ‘‘ss.’ 
1° Burrill’s Law Dict. tit. ‘‘ss.’’ 
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it will be necessary to substantiate the 
bare statement of the writers of the 
dictionaries. 

Scilicet is a Latin word formed from 
the two words scire, meaning to know, 
and licet, meaning it is permitted." Put 
into modern English: namely, that is to 
say or to wit.” Scilicet is found in some 
of the very earliest English reports, 
those which have come down to us from 
a time when the Latin language was still 
the language of the court reports. For 
example: scilicet is found in the Plea 
Rolls; Pleas of Michaelmas Term for 
1207; the abbreviation scil. in the Plea 
Rolls, Manor King’s Ripton, 1288; the 
abbreviation scl! in the Plea Rolls, Civil 
Pleas, Michaelmas Term for 1201; the 
abbreviation s in the Plea Rolls, Civil 
Pleas for Lincolnshire Eyre for 1202; 
scilicet in the Coroner’s Rolls of Bedford- 
shire for 1271; scilicet in the Leet Rolls 
of 1312-1313 "; scilicet in the Coroner's 
Rolls, Hundred of Redbornestoke, 1270 
or 1271™; the abbreviation S° in the 
report of cases in a Term after the Vivi 
of the Apostles, 1200; scilicet in the 
Wapentake of Calceworth, Lincolnshire 
Eyre, 1202; in fact the word or one of 
its many abbreviations runs all through 
the reports of that period.” It may 
not be too much of a diversion to give 
here in full a translation of one of these 
very interesting early cases. The trans- 
lation is that published by the Selden 
Society of a case which was tried in the 
Cornish Eyre in 1201 for the Hundred 


of Powdershire: '® 


u The Stanford Dict. of Anglicised Words and 
Phrases (Fennell’s Ed.), tit. ‘‘scilicet.’’ 

Webster’s New International Dictionary, tit. 
“‘scilicet."", An Etymological Dict. of the Eng. 
Language by Rev. Walter W. Skeat, tit. ‘‘videlicet.” 

2A Dictionary of the English Language by 
Joseph E. Worcester, tit. ‘“‘scilicet.’’ Bouvier’s 
Institute, Vol. 1, p. liv. 

128 The | intersected by a circumflex.—Ed. 

13 Selden Society Publications, Vol. 5, p. 60. 

14 Sel. Soc. Pub., Vol. 9, p. 27. 

15 Sel. Soc. Pub., Vols. 1-9. 

16 Sel. Soc. Pub., Vol. 1, p. 2. 
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“William de Ros appeals Ailward Bere, Roger 
Bald, Robert Merchant, and Nicholas Par- 
menter, for that they came to his house and 
wickedly in the King’s peace took away from 
him a certain villein of his whom he kept in 
chains because he wished to run away, and led 
him off, and in robbery carried away his wife’s 
coffer with one mark of silver and other chattels; 
and this he offers to prove by his son, Robert de 
Ros, who saw it. And Ailward and the others 
have come and defended the felony, robbery and 
breach of the King’s peace, and say that (as 
the custom is in Cornwall) Roger of Prideaux, 
by the sheriff’s orders, caused twelve men to 
come together and make oath about the said 
villein, whether he was the King’s villein, or 
William’s and it was found that he was the 
King’s villein, so the said Roger the serjeant de- 
manded that (William) should surrender him, 
and he refused, so (Roger) sent to the sheriff, 
who then sent to deliver (the villein), who, 
however, had escaped and was not to be found, 
and William makes this appeal because he wishes 
to keep the chattels of Thomas (the villein), 
to wit (scil.), two oxen, one cow, one mare, two 
pigs, nine sheep, eleven goats; and that this is 
so the jurors testify. Judgnient: William and 
Robert in mercy for. the false claim. William’s 
amercement, a half-mark. Robert’s amerce- 
ment, a half-mark. Pledge for the mark, Warin, 
Robert’s son. Let the King have his chattel from 
William. Pledge for the chattels, Richard, 
Hervey’s son.” 

During the period of the Norman 
French which followed the Latin period 
above referred to, the writers held fast to 
the legal phraseology but put it into the 
French. In the reports of that period, 
from 1350 on, we find numerous cases 
of cestassauoir," cest assavoir,'® ceste assa- 
ver,” and variations and abbreviations 
of them. When the French period 
passed and the King ordered the legal 
reports to be recorded in English, then it 
was that the law clerks, who wrote the 
reports in those days, must have adopted, 
to a certain extent at least, the old Latin 
word scilicet the form of which later con- 
tracted to ss. 


” Sel. Soc. Pub., Vol. 10, p. 11. Bill in Chancery 
in 1396. 

*® Mirror for Justices, Sel. Soc. Pub., Vol. 7, p. 133. 

® Mirror for Justices, Sel. Soc. Pub., Vol. 7, p. 3. 


Just how the final s became attached 
to the initial letter is the one difficult 
point to explain. Although we have 
no proof of the theory, it is very likely 
that it came through the fact that the 
final et of many words was abbreviated 
in old manuscripts and books” into a 
letter which resembles our z. Many 
examples of this z are found in the Pipe 
Rolls. Those were the days of abbre- 
viations as can be seen by an examina- 
tion of the reports of the old cases decided 
before the year 1200 as reproduced by 
the Pipe Roll Society. After getting 
scilicet reduced to sz one can easily 
imagine that the law of least resistance 
caused the tired scriveners to drop off 
the bottom loop of the z. 

As an argument in favor of the theory 
just propounded, a study of the word 
videlicet, which seems to have been a twin 
sister of scilicet, would be very interest- 
ing and instructive were there space 
for it. It seems that in the early days 
scilicet and videlicet were used inter- 
changeably.» In modern times, how- 
ever, scilicet has dropped out of use 
except in the form ss, while videlicet (viet), 
in our modern abbreviated form viz., 
has grown in favor. 

Though we do not know the history in 
detail of the change of scilicet to ss there 
is no question but that the ss, so univer- 
sally used ‘n writing a venue, is an 
abbreviation of scilicet. In at least one 
modern case * we find sct instead of ss, 
and a venue with the words ¢o wit in 
place of ss is of common occurrence.” 


2° Introd. to the Study of the Pipe Rolls, Vol. 3, 
p. 3. 

Antient Kalendars and Inventories of the Treas- 
ury of His Majesty’s Exchequer, Vol. 3, p. 239, 
Year 32 Edw. III. 

An Etymological Dict. of the English Language 
by Rev. Walter W. Skeat, tit. ‘‘videlicet.’’ The 
Stanford Dict. of Anglicised Words and Phrases. 
(Fennell’s Ed.), tit. ‘‘videlicet.”’ 

21 Sel. Soc. Pub., Vol. 9, pp. 27, 58. 

22 Barry v. Crowley (1846), 4 Gill. (Md.) 194. 

23 Chitty on Pleading, p. 279 et seq. 

Jodderell v. Cowell, Lee’s Cases, temp. Hard- 
wicke. 
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It is in connection with a venue that 
the letters ss are brought to the special 
attention of the lawyer. But when he 
recalls that our modern venue is the 
direct descendant of Middlesex, to wit,” 
or London, to wit, of Blackstone’s day 
and Chitty’s day, he wonders what the 
meaning of the words to wit is after the 
word London. To explain that they 
carry no meaning in that form, it being 
merely a transitional form, which, taken 
by itself, has no meaning, it is necessary 
for us to go into the history of venue. 

When we speak today of the venue 
of an action all we have in mind in a 
general way is the place of trial. As 
a very recent writer puts it in his 
scholarly treatise:* ‘As a term of 
modern law its prevailing signification 
is that of the geographical division in 
which an action or special proceeding 
is brought for trial.’”’ In the early days 
of English law the venue meant much 
more than this; it meant many things, 
the books are ‘‘full of cases upon the 
subject of venues, and the doctrine very 
nice and curious.” *° 

The word venue came from the Latin 
word vicinetum, the neighborhood where 
the facts to be tried arose.” In the 
early days the jurors were not judges 
of the facts presented to them by the 
witnesses as they are today, but were 
the witnesses themselves. In those days 
the jurors were called from the hundred 
or other political subdivision so that 
they would be the persons cognizant of 
the matter in dispute.” In order to 


24 Chitty on Pleading, p. 279 et seq. 

25 Charles M. Hepburn, Professor of Law at the 
Indiana University. Author of the subject, ‘“‘Venue”’ 
in 40 Cyclopedia of Law and Procedure. 

26 Ilderton v. Ilderton, 2 H. Bl. 145. 

27 Bacon’s Abridgment, tit. ‘‘Visne or Venue.” 
Dowdale’s Case, Coke’s Reports *48a. Ware against 
Boydell, 3 Maule and Selwyn’s Rep. 148. 

5 28 Bouvier’s Institute, Bk. 4, tit. 8, chap. 4, sec. 2, 

9 
Coke on Littleton, 125. 
Ilderton v. Ilderton, 2 H. Bl. 145. 
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know into what neighborhood the venire 
facias, or writ which commanded the 
sheriff to summon the jurors, should 
be directed, and to enable the sheriff to 
execute the writ, it was required that 
the. neighborhood should be particularly 
set forth. For in seeking out the ‘“‘free 
and lawful men of the visnetum” he 
would make ‘“‘diligent enquiry concerning 
those who were sufficiently acquainted 
with the facts by personal knowledge 
or by reliable report.” * 

During the early period when the 
jurors were the witnesses, there was only 
one venue; but later on, when the jurors 
became judges of the facts, a second 
venue was introduced. The first is 
known as the venue of fact — the place 
of the dispute; the second, the venue 
of action — the place where the dispute 
would be tried.*° If our ancestors could 
have adopted their new theory in toto — 
that the jurors are judges and not wit- 
nesses — there would have been no 
reason for stating a second venue. But 
the change came very slowly through la 
period of four hundred years and we 
find it was during that period that the 
venue in the margin, to which the letters 
ss are now so commonly attached, was 
first used.*t One of the early examples 
of the venue of the action stated in the 
“‘margent,’’ as Lord Hardwicke said in 
Jodderell v. Cowell, is that in a precept 
to summon jurors to attend an admiralty 
court at South Benfleet in the County 
of Essex in 1543: ® 


Sowthe Benfleete ) 
in comitatu Essexie ) 


At first it was thought very important 
that both venues be stated; but later 


2° Bigelow, Hist. Proc., p. 335. 

3940 Cyclopedia of Law and Procedure, ti t 
“Venue.” 

3140 Cyclopedia of Law and Procedure, p. 14. 

82 Placita in Curia Admirallitatis, temp. Hen. 
VIII. (1543). 
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the venue of each allegation of an affirm- 
ative fact upon which issue might be 
taken gradually fell into disuse and by 
the rules of Hilary Term, 4 William IV, 
it was ordered that to abolish all unneces- 
sary statements, the venue should be 
stated only in the margin, except in 
certain special cases. But before the 
change, as above mentioned, had _ be- 
come a settled fact, after the reason for 
two venues had ceased to operate, but 
before the writers of pleadings had 
ceased to state the two venues, ‘‘the 
courts began to distinguish between 
cases in which the truth of the venue 
was material and those in which it was 
not so.”’* The use of scilicet and videli- 
cet then became very common, especially 
when the pleader did not wish to be 
compelled to prove as true that which 
it was customary to allege in his plead- 
ings.>. As Lord Mansfield said in his 
Mostyn v. Fabrigas: * 


“Tt is necessary in such actions to state in the 
declaration, that the ship was taken, or seized on 
the high seas, viz. in Cheapside. But it cannot 
be seriously contended that the judge and jury 
who try the cause, fancy the ship is sailing in 
Cheapside; no, the plain sense of it is, that as 
an action lies in England for the ship which was 
taken on the high seas, Cheapside is named as a 
venue; which is saying no more, than that the 
party prays the action may be tried in London.” 


Although this use of the words scilicet 
and videlicet to show that the pleader 
does not promise to prove true the facts 
following the said words was extremely 


33 Chitty on Pleading, 16th Am. Ed., p. *276. 

Stephen on Pleading, p. 316. 

Rules of Hilary Term (1834), Rule 8. 

Reed v. Wilson, 41 N. J. L. 29. 

34 Bishop of Lincoln v. Wolfreston, 1 Black. Rep. 
495. Blackstone was one of the advocates in this 
case. 

5 Bouvier’s Institute, Bk. 4, tit. 8, chap. 4, sec. 2, 

2. “ 
35 Dakin's Case, 2 Saunders 290a. Hilary Term, 
22 and 23 Car. II. Regis. 

Dowdale’s Case, 6 Coke’s Reports, *47b. 

3° Cowp. 176, 2 H. BI. 161. 
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common, the old reports containing 
scores of cases setting forth the law on 
their meaning, it was not, we take it, 
from that meaning of the word scilicet 
that the ss of modern days came. It 
was rather from the word scilicet used 
when the writer desired to particularize 
a general statement.*7 And just here 
we cannot do better than to give to the 
reader the full opinion of Lord Hobart, 
handed down when he was Chief Justice 
of his Majesty’s Court of Common Pleas 
in the twelfth year of the reign of James 
I, in the case of Stukeley v. Butler: * 

“Now I come to the use of a (viz) or (sc) or in 
English (that is to say) and the nature and force 
of it. It is neither a direct several clause, nor a 
direct entire clause, but it is intermedia. 

“First it is clear, that it is not a substantive 
clause of it self, and therefore you can neither 
begin a sentence with it, nor make a sentence of 
it by it self; but it is (as I may say) clausula 
ancillaris, a kind of hand maid to another 
clause, and to deliver her mind, not her own. 
And therefore, it is a kind of interpreter; her 
natural and proper use is to particularize that 
that is before general, or distribute that that is in 
gross, or to explain that that is doubtful and 
obscure.” 


After the venue in the margin became 
a fixture it would be found in the follow- 
ing form: 


In comitatu Middlesex, viz., 
In parochia Sanctae Margaretae ) ® 


London, ss., 
At the Parish of St. Mary-le-Bow, 
In the Ward of Cheap. bad 


which would mean, “In the County of 
Middlesex but more particularly in the 
Parish of Saint Margaret’ and, ‘At 
London but more particularly at the 
Parish of St. Mary-le-Bow in the Ward 


37 A new English Dict. edited by Sir James A. H. 
Murray. 

38 Hobart 171. 

3° Arundel’s Case, Trin. 36 Eliz. 
Bench (1594). 

4° Ware against Boydell, 3 Maule and Selwyn’s 
Rep., King’s Bench, p. 148, year 1814. 


In the King’s 
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of Cheap.”’ During those early days 
it was essential that the venue be laid 
in the parish, town or hamlet, as well as 
in the County, for although the venue to 
the action had come into use, the fact 
venue had not fallen into complete dis- 
use; it was still thought necessary to 
summon the jurors, or at least part of 
them, from the immediate neighbor- 
hood of the fact in issue.“ 

In 1706, in the fourth year of the reign 
of Queen Anne, a statute was enacted 
which directed that the jury were no 
longer to be summoned de vicineto but 
that they should come de corpore comi- 
tatus.* Then it was that the parish 
and ward were dropped from the venue. 
The pleaders, however, still held fast 
to the viz., to-wit, or ss., and London, ss., 
and Middlesex (to wit) became the usual 


‘T Bouvier’s Institute, Bk. 4, tit. 8, chap. 4, sec. 
3, $2 

*2 Ware against Boydell, 3 Maule and Selwyn’s 
Rep. 148. 

4 Ann. C. 16, s. 6. 

Note to Arundel’s Case, Coke’s Reports, Part vi, 
14a. 
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forms, notwithstanding the fact that the 
to wit and ss carried no meaning with 
them. And it was from these meaning- 
less forms we inherited our present ss. 
The political divisions of the states, 

however, wherein the great body of 
courts are county courts as to their 
jurisdiction, in adopting the pleadings 
and rules of the mother country, in a 
way, brought back into real use the ss 
of early English days. Now we have 

State of New York a 

County of Albany 
in which the printer, in his desire to make 
the venue of neat appearance, has helped 
us to hide the significance of the ss by 
placing it after the bracket. But if we 
should write it 


State of New York, ss. , 
County of Albany 


it would still mean, having the same 
force and effect it had in the days before 
4 Anne, “In the State of New York but 
more particularly in the County of 
Albany.” 





Jim 


By EDWIN THOMSON 


E came from up in I-o-way, 
O somewhere in the dim 
And distant past, we’ve heard folk say, 
This man whom we call Jim. 
His greatness lies in just one thing: 
With care does he select 
The words that make the court room ring, 
“Your Honor, I object!” 


E’en Stenor in his heraldry 
Had not a voice so loud 
As this when with garrulity, 
And with mien that is proud, 
He states excuses that would tire 
Astrae, who'd protect 
Herself and bid him to retire, 
But he’d say, “I object!” 
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When court adjourns down here and we 
Must go Beyond to try 

The cause up there, he’ll not agree, 
This is the reason why: 

He’s always had his way down here, 
And he will stand erect, 

Declare that he will not appear, 
“Your Honor, I object!’ 


Kansas City, Mo. 





The Popular Dissatisfaction with the Administration 
of Justice in the United States 


By CHARLEs W. E tiot, LL.D. 
PRESIDENT EMERITUS OF HARVARD UNIVERSITY 


{In view of its obvious importance, we prefer to exclude other matter from our 
pages this month to make room for Dr. Eliot’s timely and valuable paper read 
before the Massachusetts Bar Association. Readers will find in these views new 
confirmation of the trite characterization that this distinguished layman never 
touched any subject which he did not illumine: nihil quod tetigit non ornavit. 
Few lawyers have written with so broad a comprehension of actual conditions 
or with a clearer notion of the practical remedies available. The paper is printed 
in the form in which it appeared in the Springfield Republican.— Ed.] 


R. PRESIDENT and Members of 
the Massachusetts Bar: — 

I feel it absolutely necessary to ex- 
plain my appearance before you with a 
paper on the causes of the popular dis- 
satisfaction with the administration of 
justice in this country. When your 
committee invited me to read a paper 
on that subject before this association 
of lawyers, I said at once that I was 
wholly incompetent to do so, that it 
was a subject with which only a judge 
or a practising lawyer could adequately 
deal, and that a layman could have no 
standing before a professional body like 
this. Your committee urged that the 
precise thing wanted was a paper by an 
observant layman who was accpstomed 
to studying the trend and force of pub- 
lic opinion, that no judge or practitioner 
was in position to understand and 
describe from the people’s point of view 
the causes of the popular discontent, 


that professional learning and experi- 
ence were a bar in the minds of the 
public not only to making an influential 
statement of the causes of the evil, but 
also to making a convincing proposal of 
remedies. Your committee further urged 
that they had consulted both judges and 
practitioners on the question of employ- 
ing a layman, and had been advised to 
do so. Under these circumstances I re- 
luctantly accepted the invitation — and 
have been sorry ever since that I did 
so, although I appreciate highly the 
honor of so peculiar a choice. 

I was brought up as a student of 
science, and was therefore trained in the 
careful study of ascertained facts as the 
only legitimate basis for some strictly 
limited inference. This paper, on the 
contrary, is based on general impres- 
sions received through inaccurate re- 
ports of trials, both civil and criminal, 
of legislative proceedings, and of police 
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administration of various sorts in our 
different states, and on the reading of 
newspapers, magazines, and books in 
great variety, but rarely characterized 
by the scientific spirit of accuracy and 
thoroughness. I must beg you, there- 
fore, to regard the following paper as 
the production of a well-meaning repre- 
sentative of the general public who is 


quite aware that he has rashly invaded’ 


your professional province. 


JURIES ONE CAUSE FOR DISSATISFACTION 


A frequent cause of dissatisfaction 
with the conduct of criminal trials is the 
extreme difficulty in some states — 
Massachusetts is not one of them — of 
procuring a competent jury of twelve 
men. The public does not believe in 
the exclusion from a jury of all persons 
who say that they have formed an 
opinion on the case to be tried. In 
these days of newspapers and periodicals 
which not only print the news, but dis- 
cuss all questions suggested by the 
news, every fairly intelligent man may 
be expected to have formed some 
opinion on any interesting case, a crude 
and imperfect opinion to be sure, but 
still an opinion. The only possible 
result of requiring exclusion for that 
reason is the formation of a dull and 
ignorant jury. From the exaggerated 
application of this principle great de- 
lays result, many days, weeks, and even 
months being consumed in the operation 
of procuring a jury. It would be far 
better if the judge, and not the counsel, 
should put the questions to the proposed 
juror; and the better view is that the 
judge should decide whether the im- 
pressions about the case which the juror 
has already received are such as to pre- 
clude a fair verdict on his part, when 
the whole evidence in the case shall have 
been put before him, and that the 
judge’s decision should be final and not 


open to appeal. Under such conditions, 
the intelligent men on the panel would 
not necessarily be shut out. 

Among the evils attending the selec- 
tion of jurors are excessive challenging 
and excessive excusing from service. 
The practice of different states differs 
in these regards, but experience has 
shown that peremptory challenges with- 
out giving of reasons should be few 
except in major criminal cases, where 
the defendant’s counsel may reason- 
ably have many challenges. There is a 
tendency in judges to excuse competent 
persons from service on juries because 
they have business to attend to. The 
public believes that the general accept- 
ance of this excuse may easily result 
in the impaneling of juries consisting 
mainly of incompetent men who have 
no private business of any consequence 
to do. The public also fears that in the 
long-drawn process of impaneling a 
jury there may be opportunity of get- 
ting into the jury, by design of counsel, 
men who later could be bribed; or men 
who could be intimidated, and these 
suspicions impair the public faith in the 
traditional value of a jury trial. It 
would help to restore faith in that value 
if juries could be promptly impaneled 
from a large panel by the action of the 
judge. 

Many failures of justice have resulted 
from the dismissal of suits because of 
flaws in the indictments, and these fail- 
ures are peculiarly exasperating to the 
intelligent public. To its thinking, an 
insignificant error in spelling or grammar 
or in describing a place or a person, should 
never be allowed to block the course of 
justice. An indictment need only have 
that degree of accuracy which will enable 
a sensible man to understand what is 
charged against the accused. Persons 
need to be described with that degree of © 
accuracy necessary to unquestionable 
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identification; and the crime needs to 
be described with only that degree of 
accuracy necessary to prevent a verdict of 
“not guilty” from leaving the defendant 
liable to a second trial on a somewhat 
different description of his offense. 
When a trial has aborted because of 
some flaw in the indictment, the law 
declares that the accused can be rein- 
dicted and put on trial; but there will 
always be delays, and as a matter of 
fact reindictment is extremely rare. 
When the English criminal law in for- 
mer centuries would hang a boy for 
poaching or stealing a handkerchief, 
English judges were glad to use flaws in 
the indictment as means of saving life, 
but no such excuse can be given today 
for the conspicuous defeats of justice 
caused by dismissing cases because 
of trivial flaws in the indictments. 
Motions for new trials on unsubstantial 
errors which could not have affected the 
just results have a similar effect on the 
average American mind, an_ effect 
much increased if the new trial granted 
is long postponed. It is of great im- 
portance in regard to the effect of new 
trials on the public mind that such trials, 
for whatever reason granted, should 
come off quickly, instead of being post- 
poned, as they often are in this country, 
for a year or two; for the American 
public has come to regard a new trial 
as an advantage which the rich can often 
procure, and the poor cannot. Such 
postponed trials seem to the public 
peculiarly discreditable examples of the 
law’s delay. 


CONTENTIOUS ATTITUDE OF COUNSEL 


The common contentious attitude of 
counsel in a lawsuit, and the common 
attitude of the judge as the umpire in 
a game, have done much to discredit the 
administration of justice in the United 
States. Counsel do not seem to the 


American public to be officers of a court 
seeking for truth and justice, but players 
of an unethical, intellectual game. The 
judge seems to regard himself — often 
perforce — as a mere umpire between 


“contending parties, and not as an agent 


of the commonwealth to settle con- 
troversies on their merits. The Ameri- 
can public has lost some of its old faith 
in the judge as a protecting agent for 
carrying out the substantial require- 
ments of law and justice. Some con- 
siderable portion of the public from time 
to time gets much interested, through 
the newspapers, in this game of counsels 
umpired by the judge. They admire 
and applaud the ingenuity and spirit 
with which counsel take technical points 
for their clients, and the public press 
often sympathizes with and encourages 
this misdirected admiration. Of course, 
the best men in the practice of the law do 
not insist on technical points in favor of 
their clients, but rather waive them, and 
the best judges try to control counsel and 
direct the course of justice, so far as state 
statutes permit. Unwise legislation is 
largely responsible for the particular evil 
now under consideration, and in recent 
years there has been much legislation 
intended to reduce the power of the judge 
over the procedure in his court. Law- 
yers dissatisfied with the control exercised 
over themselves by individual judges 
have originated some of this pernicious 
legislation. 

Much of the injurious prolongation of 
testimony, cross-examination and argu- 
ment in American courts is due to the 
fact that the judges have been deprived 
of effective control over counsel. It is 
an important function of a good judge 
to abbreviate testimony by excluding 
the irrelevant and to limit cross-examina- 
tion and argument. To this end judges 
should be independent and well paid, 
appointed to serve during good behavior 
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and efficiency, and entitled to a pension 
after reasonably long service, or on dis- 
ability. The judge should always be 
the principal person in the court-room. 
He is in England; often he is not in this 
country. The American practice of 
electing judges for short terms has 
seriously impaired in many states the 
quality of judges and their position in 
the community. The very voters that 
elect the judges easily acquire a habit 
of distrusting them. 

This serious change in the position and 
function of the judge has been accompan- 
ied by a change in the habits of eminent 
legal practitioners which also tends to 
the lowering of courts and judicial pro- 
cedure in the public estimation. It has 
been noticeable of late years that leading 
lawyers are not much in court-rooms. 
They work in private chambers for rich 
men and rich corporations, drawing 
legal papers for promoters, industrial 
adventurers and bankers. In this ser- 
vice higher fees can be charged than 
in service before the courts. It is com- 
monly the junior members of large legal 
firms who argue cases in court. The 
passing of the judge, the disappearance 
of great court-room advocates, the popu- 
lar distrust of courts, and the disposition 
of rich business men and _ corpora- 
tions to avoid litigation and “beat the 
law”’ so far as they safely can, and even 
farther, have constituted a vicious 
circle of evil tendencies in both theory 
and practice, the effects of which 
on public opinion in the United States 
have been plain, widespread and deeply 
to be deplored. 

ELECTION OF JUDGES FOR SHORT TERMS 

The election of judges for short terms 
accounts for many of these evils. Sev- 
eral states, notably the state of Michi- 
gan, have had for a time good elective 
judiciaries; but the electors do not con- 
sistently maintain the highest standards 


The Green Bag 


of selection, and not ‘nfrequently fail 
to re-elect the most admirable judges. 
Indeed, such a tenure of judicial office 
disregards some of the most obvious of 
human qualities. A judge who desires 
re-election cannot help considering what 
effect his conduct in the court-room and 
his published decisions will have on his 
re-election. As an elected judge grows 
older and therefore less able to resume 
practice, he inevitably becomes more 
timorous and less independent, par- 
ticularly as he cannot look forward to 
any pension when he fails to be re-elected. 
It is perfectly plain that in the long 
run an elective judiciary cannot com- 
mand the popular respect which an 
appointive judiciary commands; and 
the fact that the great majority of Ameri- 
can judges are elective accounts in good 
measure for the dissatisfaction of the 
public with American judicial proce- 
dure. 

With the enormous extension of ap- 
plied science into commerce, trade, 
manufacturing and transportation, a 
new kind of advocate has found a place 
in the courts, namely, the expert wit- 
ness; and from the frequent employ- 
ment of such experts in both civil and 
criminal cases a new source of popular 
distrust and disaffection has appeared 
in the courts. Many suits involving 
large amounts of money turn on expert 
testimony; and the experts summoned 
on either side turn out to be not wit- 
nesses but advocates. In patent cases 
the experts are practically additional 
counsel; and their statements are apt 
to be thoroughly contentious and as 
one-sided as those of counsel. Their 
action is apt to cause confusion, long 
delays and heavy costs, and in the end 
much public exasperation at the advan- 
tages given rich litigants over poor, 
and the not infrequent defeat of justice. 
The public has received the impression 
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from other realms of scientific activity 
that scientists have in some measure 
knowledge of the actual truth, and also 
intimate acquaintance with the limits 
of knowledge, beyond which truth has 
not been ascertained; but in the courts 
they see scientists hotly contending as 
to what the truth is in a given region 
of supposed fact which lies quite within 
the limits of knowledge. 


EXPERT TESTIMONY 


In two classes of cases these hot dis- 
putes between men of science, enlisted 
on opposing sides of the same case, 
have brought great discredit on judicial 
procedure, and on men of science as 
candid students of the truth. These 
two classes of cases are patent cases 
and criminal cases involving testimony 
about insanity. Remedies have been 
suggested, but not adopted. The em- 
ployment by the court of official experts 
is the most promising of these remedies. 
Another proposal is a limitation of the 
number of experts that shall be called 
in a given case. A better remedy might 
perhaps be found in a reformed public 
sentiment concerning expert testimony 
within the professions of the engineer, 
chemist, physicist, and physician or 
surgeon. It ought to be a disgrace to 
members of any of these professions to 
appear in court, for money, to set forth 
so much of the truth as tells in favor of 
one side of the case, while suppressing 
all parts of the truth which support the 
contention of the other side. In other 
words, it ought to be made clear in all 
those professions that honor requires 
their members to appear in court only 
as impartial expositors of scientific truth 
so far as it is ascertained. 

The responsibility of the medical pro- 
fession in regard to the plea of insanity 
in criminal cases is heavy. Members of 
the profession are largely responsible for 
giving so-called expert testimony which 


69 


goes quite beyond the limits of present 
knowledge concerning mental disease, 
and for inverting exculpatory terms, 
such as “brain storm,” for instance, 
which are more verbal insinuations 
drawn from obscure regions where facts 
are few and theories vague. In these 
shadowy regions it ‘is easy to procure 
opposing or, indeed, contradictory medi- 
cal opinions in great abundance: and 
unscrupulous lawyers are all too ready 
to avail themselves of such facilities. 
It is some comfort that the diagnosis of 
mental disease has within ten years be- 
come somewhat surer, chiefly because 
much new knowledge has been acquired 
concerning the relations of general 
paresis and syphilis to insanity. The 
medical profession shares with legisla- 
tive bodies the responsibility for the 
frequent absence of proper laws for the 
confinement of the homicidal insane, 
and with police departments the respon- 
sibility of the non-enforcement of the 
existing laws on that subject. It should 
be said, however, in defense of the alien- 
ists — the class of medical experts whose 
testimony oftenest excites the public’s 
criticism — that the amount of expert 
testimony on insanity is very small 
compared with the great mass of medical 
testimony in cases arising from _per- 
sonal injury, and that the proportion of 
defective or rash testimony is smaller 
among the alienists who are specialists, 
than among the general practitioners 
who appear in the personal injury cases. 
Furthermore, the alienists seem to have 
proved from the records of hospitals, 
asylums and prisons that at least ten 
insane persons are made convicts for 
one criminal who escapes punishment 
on the plea of insanity. 


THE “THIRD DEGREE” 


The police processes for extorting tes- 
timony from supposed criminals imme- 
diately after their arrest, by incessant 








70 


questioning and deprivation of sleep 
and food while they are under great 
mental strain, have brought much dis- 
credit on legal administration in criminal 
cases. The public has lost confidence in 
legal procedure in general, because it is 
sometimes vitiated at the start by this 
extortion of testimony. The police ex- 
amination excites the greater distrust, 
because it is, as a rule, conducted in 
secret by police agents only, the accused 
having neither counsel nor friend pres- 
ent. The American public believes that 
the process of interrogation, called ‘‘the 
third degree,”’ is a shocking abuse, and 
that testimony thus procured, in the 
absence of a judge or of counsel for the 
accused, should not be admissible in 
court. It is quite true that a con- 
fession procured by threats is now inad- 
missible; but the question whether or 
not threats were used is a question of 
fact which can be tried. 

The right view is that all “third- 
degree’”’ confessions should be thrown 
out, irrespective of the precise method 
of procurement. It is notorious that 
confessions extorted by either mental 
or bodily torture are apt to be false. The 
law in Japan permits such police ex- 
aminations in the absence of judge or 
counsel; and although physical torture 
is prohibited by law, it is doubtful 
whether the preliminary examinations 
by the police are free from it. In a recent 
case which occurred while I was in 
Japan more than one hundred persons 
made confessions at the preliminary 
police examinations, under torture of 
one sort or another, as they alleged, all 
of which were utterly denied when the 
cases came to trial in open court. The 
case is still on trial on appeal. The 
Japanese procedure was originally copied 
from the French; but the Japanese 
government has not yet copied the later 
alterations in French police procedure. 
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The remedy for this evil is simple and is 
urgently needed. 

No admission or confession made by 
an accused person in reply to interroga- 
tories of the police should be received 
as evidence. It is sometimes alleged on 
behalf of the police that the only prac- 
ticable way to secure convictions is by 
extracting confessions; but the experi- 
ence of England, Scotland and France, 
where secret examinations of accused 
persons by the police are no longer 
allowed, seems to prove that there is no 
real ground for this allegation. It is 
very doubtful whether ‘‘third-degree” 
methods really contribute in this coun- 
try to the conviction of criminals. 
Counsel for the defense can often win a 
jury by describing the pol’ce methods of 
procuring confession. A much surer 
method of preventing the escape of 
guilty persons would be to increase the 
power of the trial judge, who in many 
states of the Union is so hampered by 
legislative restrictions that he cannot 
give the public the benefit of -his knowl- 
edge, experience and character. It is 
generally admitted that justice in crimi- 
nal matters is more effectively adminis- 
tered in the federal than in the state 
courts, the reason being that the ap- 
pointed judge in the federal courts has 
effective powers and an independent 
position. 

APPEALS AND RETRIALS 

Two other causes of public dissatis- 
faction with judicial procedure are the 
multiplication of appeals and the fre- 
quency with which new trials are 
granted. These evils have often been 
described by members of the bar and 
teachers of law; but the public is still 
without accurate knowledge of them, 
being ignorant concerning the unneces- 
sary multiplication of courts, the waste 
of time of judges on points of practice, 
and the confusion of judicial action 
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through superfluous appeals and re- 
trials. What the public sees is the long 
delays before the final decision is reached, 
and the frequency of the reversals of 
decisions. The public does not in the 
least understand why so many decisions 
are based on points of practice rather 
than on the substantial merits of a con- 
troversy, but it objects with great energy 
to the long delays and to what it con- 
siders the frequent defeats of public 
justice. 

The public is not competent to pre- 
scribe remedies for these. evils, but 
nevertheless confidently believes that 
there are too many appeals and too 
many retrials. It sees clearly that multi- 
plied appeals and new trials diminish 
the good effects of well administered 
law in deterring men from crimes of 
violence and from frauds. The public 
firmly believes that there should be no 
retrial without substantial cause. It 
cannot understand why there should be 
any appeal on small civil cases or cases 
of minor crime. The state of the public 
mind on these matters should be 
promptly recognized and dealt with by 
legislation suggested by members of the 
bar or bar associations. 

It is clearly the work of the bar asso- 
ciations in this country to guide and en- 
courage legislatures to effective reforms 
in American legal procedure. With the 
exception of the Connecticut Practice Act 
of 1878, there has been no significant re- 
form of American procedure for more 
than 60 years, a period during which pro- 
found changes have taken place in Amer- 
ican manufactures, trade, industrial or- 
ganization and social theories. The 
United States Supreme Court has very 
recently announced some new rules of 
procedure in equity cases which are 
doubtless a contribution to the desirable 
reforms. As effective agencies for bring- 
ing about legislative reform in American 


procedure, the bar associations have, 
however, one serious defect. Most of 
them hold annual, or at least infrequent 
meetings. For effective action on this 
urgent matter the bar associations might 
wisely appoint committees with power 
to act, -instead of committees to report. 
Such committees, composed of the 
strongest men at the bar, should address 
themselves to the public as well as to 
legislatures; for the interest of the 
public in the administration of justice 
needs to be renewed since the traditional 
respect for the bench and the bar has of 
late been greatly impaired. This change 
of public sentiment has real grounds in 
our antiquated judicial organization 
and procedure; and it is for the bar 
associations to see to to it that these 
grounds are removed and that the public 
is fully apprised of the removal, and of 
the active agencies which secured the 
removal. The bar need not fear that 
judicious efforts in this direction will 
not prove successful. The public mind 
and will are sure to be found in sympathy 
with the needed reforms in the organiza- 
tion of American courts and in legal 
procedure. As a matter of fact, the 
various suggestions made by members 
of the legal profession for the remedy 
of existing evils in regard to appeals and 
retrials, — such as no appeal on facts, 
only one appeal on law, and no appeal 
when a trial judge sets aside a verdict 
as against evidence,—have not en- 
countered serious objections from the 
lay public. Indeed, the public sees in 
such suggestions possible means of 
escape from present conditions, which 
it imperfectly apprehends, and yet 
cordially dislikes. 

By the same multiplicity of appeals, 
and retrials public confidence in the cer- 
tainty of legal punishment for crime 
has been much impaired, and confidence 
in the promptness of punishment almost 
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destroyed. Much of the lawlessness 
which prevails in the United States is in 
part the result of this lack of confidence 
in the sure and prompt punishment of 
crimes by legal process. Lynching is 
sometimes justified on the ground that 
the slow and devious processes of the 
law are not to be trusted to punish 
promptly and adequately crimes of 
violence. The recent ‘night riding” in 
Kentucky and Tennessee, which had 
only a pecuniary or commercial object, 
was frequently justified on the ground 
that the processes of the law, full of 
loop-holes and means of delay and eva- 
sion, were not to be trusted to prevent 
the iniquitous effects of the tobacco 
monopoly. 
DELAY OF DECISIONS 

The long delay of decisions in some 
American courts is another cause of pub- 
lic complaint, because the full effects of 
justice, though declared and practically 
agreed upon, are thus long postponed. 
Of course the public does not know 
whether or not there are judges enough 
for the work of the American community. 
It does not even know that in the United 
States we have many more judges in 
proportion to the population than are 
found necessary in England, where legal 
procedure is much more rapid and effec- 
tive than it is with us. It does not even 
know that some American legislatures 
have prescribed conditions of work for 
judges which inevitably delay their 
action, as, for example, the requirement 
that charges and decisions on law shall 
be written, a requirement which in all 
probability is unnecessary and unwise, 
since English judges give off-hand oral 
charges and decisions in many cases, 
without objection from either the legal 
profession or the public at large. 

Here, again, is an important field of 
action for bar associations through com- 
mittees with power. They should advo- 


cate greater power and freedom for the 
bench in the interests of prompt and ef- 
fective judicial procedure. It is for the 
bar associations, also, to suggest the 
best number and the best structure of 
courts in the reorganization so con- 
spicuously necessary. Thus, it has been 
suggested that a bench of three judges, 
sitting as a law court, is better than a 
bench of seven or nine, being quicker 
in operation and offering fewer chances 
for divided opinions. The two prin- 
cipal courts of appeal in England, one 
in law and one in chancery, are com- 
posed of three judges each. Very few 
cases go up on appeal to the final tribunal 
the House of Lords. The best pro- 
fessional opinion on all such points as 
this should be promptly brought to bear 
upon American legislatures. 


ABUSE OF THE PARDONING POWER 


The responsibility of the legal profes- 
sion for the abuse by executives of the 
pardoning power is only indirect, and 
yet it is substantial. The profession has 
failed to insist that no executive should 
have in practice the power to retry a 
case on facts and law. It has failed to 
insist that no executive should have the 
the power to pardon on the ground that 
the court has made a mistake. If in any 
criminal case new evidence be discovered, 
or if some of the evidence relied on for 
conviction subsequently turns out to be 
false, it is for a court to exercise the 
power to grant a new trial or to set aside 
the sentence. It is for courts, not for 
executives, to apply the correction when 
a mistake has been committed. If there 
can be any doubt as to the power of a 
court to act after sentence has once been 
pronounced, such power should be ex- 
plicitly conferred on the court by the 
legislature. The pardoning power is to 
be used for mercy and for mitigations 
of justice in special cases. Applications 





A Layman’s Views on Law Reform 


to executives for pardons are almost 
always one-sided, and they frequently 
afford opportunity for medical practi- 
tioners to give expert testimony of 
dubious quality. Against this abuse indi- 
vidual lawyers cannot effectively pro- 
test; so that bar associations must be 
relied on to expound, and to prevent by 
new legislation the abuse of the pardon- 
ing power. 

The public has lately seen with much 
anxiety the involvement of courts with 
two very contentious subjects — indus- 
trial disputes and politics. Industrial 
disputes inevitably come before courts 
in connection with the use of the injunc- 
tion and the definition of conspiracy; 
and here the better public opinion holds 
that the courts can properly act in in- 
dustrial disputes as a conservative force 
on the side of order and fair play. The 
public unquestionably looks for the aid 
of both bench and bar in keeping all 
legal procedures fair and humane in 
cases involving controversy between 
capital and labor. Lawyers and courts 
can do much to mitigate the bitterness 
of the industrial warfare, while main- 
taining all just liberties and the rights 
of property. A recent Massachusetts 
statute gives to the defendant in pro- 
ceedings for violation of an injunction 
the right to trial by jury on the issue 
of fact only, if the violation is an act 
which would also be a crime. This act 
removes the main cause of complaint by 
labor leaders against the use of injunc- 
tions; but it also cripples the injunction 
as a prompt defense against threatened 
violence. Professional opinion is divided 
as to the merits of the act, the weight 
of opinion being apparently adverse. 
The act is, at least, an intelligent and 
important experiment. The cases in 
which politicians have been suspected 
of packing courts and judges have been 
known to take active part in political 
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management are fortunately few; politi- 
cal campaigns in which the conduct of 
the judiciary, and the means of reversing 
judicial decisions have been made pri- 
mary issues have been fewer still; but 
the uneasiness of the public about the 
connection between politics on the one 
hand, and legal procedure and judicial 
decisions on the other, has been con- 
siderable. In view of this uneasiness 
one cannot doubt that the abandonment 
of the policy of electing judges for short 
terms would contribute greatly to the 
re-establishment of the bench in the 
loyal regard of the American people. 
LEGAL EDUCATION 


When one who has had the privilege 
of devoting the greater part of his life 
to educational administration is forced 
to consider the problem dealt with in 
this paper, he inevitably asks himself 
whether legal education could be so im- 
proved that both bench and bar would 
gradually come to occupy in the minds 
of the American people a higher posi- 
tion than they now hold. For my own 
part, I incline to the belief that if ex- 
aminations for admission to the bar 
always covered some cultural subjects, 
like history, economics, government and 
ethics, as well as legal subjects, some 
improvement in the standing of the 
legal profession would gradually re- 
sult. Such a policy would take effect 
not by improving the higher levels of 
the profession, but by excluding the 
lower. 

Every evil or problem mentioned in 
this paper has often been described and 
discussed by members of the legal pro- 
fession, bar associations and teachers 
of law, and all the remedies I have men- 
tioned may be found in comparatively¥ 
recent legal literature. You and I are 
fully aware of this fact. This paper 
might easily have been made up exclu- 
sively of quotations from published 
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essays and reports by legal authorities 
— practitioners, committees of bar asso- 
ciations, and professors of law; but I 
was requested to report the observa- 
tions and reflections of the unprofes- 
sional public on this difficult and very 
serious subject, and to give as clear an 
account as possible of the anxieties, 
apprehensions and discontent of the 
ordinary person, intelligent and patriotic, 
but ignorant about law and courts in 
view of the widening gap between the 
moral and material results of present 


legal practice and procedure and the 
public conscience. This ordinary per- 
son is not always wise, or always in a 
good mood; but in a democracy his 
state of mind needs to be carefully con- 
sidered. I hope that I have correctly 
interpreted his opinions, his alarms, and 
his assurance of deliverance through the 
slow but sure working of free institu- 
tions. 

The immediate duty of the American 
bar is to lead the way to a great legal 
reform. 





Jurisprudence Not an Objective Science 


By THE EDITOR 


S Mr. Joseph W. Bingham says in 

the current issue of the Michigan 
Law Review, blurring of the notion of 
the nature of law is a hindrance to the 
betterment of our jurisprudence as well 
as to clear thinking on legal subjects. 
His examination of the question, ‘“What 
is the Law?” ! is an interesting attempt 
to clarify the subject, and is a strik- 
ing recent contribution to the higher 
jurisprudence in this country. Believ- 
ing as we do that the object of philo- 
sophical investigation is to purge our 
thinking of visionary speculative con- 
ceptions, rather than to indulge the 
dogmatizing tendency to which every 
human mind is predisposed, we feel 
that Mr. Bingham’s views may well re- 
ceive some discussion. 

Mr. Bingham contends that ‘‘the 
law” consists of actual and potential 
governmental sequences, of concrete 
phenomena which may be generalized 
into rules and principles. Law is thus 


111 Michigan Law Review, 1 (Nov.), 109 (Dec.), 
see 25 Green Bag 28. 


the concrete operations and effects of 
government, and these are to be studied 
“by observation, report, inductive and 
deductive reasoning, and the other imple- 
ments of scientific investigation.”’ Law 
is thus conceived of as something objec- 
tive, as a certain aspect of human society 
in action, and the jurist’s attitude 
toward his special field would not be 
unlike that of the biologist or the 
naturalist. 

There is a want of precision in 
such a definition, but it is not to be 
accepted as a complete statement of its 
author’s views. For he includes in his 
definition of law not only the foregoing 
objective material, but also past judi- 
cial generalizations concerning the phe- 
nomena. He conceives of laws as men- 
tal processes in this sense, inasmuch, it 
would appear, as they are merely the 
reflection of the concrete sequences de- 
scribed. Other generalizations than 
these actual ones of the past he excludes. 
It is apparent, on examination, that in 
treating past judicial generalizations as 
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the law, he refers not to the generaliza- 
tions themselves but to their content. 
He says that we may by abbreviation 
speak of the science of law as “the law,”’ 


but that when we use “‘the law” in this — 


sense we mean not the law itself, but 
our knowledge concerning it, and he is 
on his guard against what he conceives 
to be pitfalls of such a catachresis. 
Essentially, therefore, he conceives of 
the law as external sequences of phe- 
nomena which not only afford material 
for legal rules but are to be identified 
with such rules. 

This interpretation does violence to 
the plain and natural meaning of words. 
By law we clearly mean, in our every- 
day language, not a real or imaginary 
state of fact, but a rule or principle. 
The most that can be said in favor of 
Mr. Bingham’s view is that it may help 
to place the science of law on a socio- 
logical footing, but in doing this we 
should use words to express accurately 
what we mean, and the law must not 
be confused with social phenomena. 

Nor is it accurate to regard the mate- 
rial with which the science of law deals 
as objective, however we define law. 
Governmental sequences may mean 
either of two things. They may mean 
the activity of society supplying an 
external basis for legal ideas, the actual 
human relationships with which we con- 
nect our ideas of right and obligation; 
or they may mean on the other hand 
the intentional striving of society for 
the realization of ideals of law, namely 
the human relationships which the sense 
of law itself creates. In the former case 
the dynamic basis of law is readily dis- 
tinguishable from the law itself, and in 
the latter we are likewise driven to con- 
ceive of the law as idea rather than as 
external object. Legal science is con- 
cerned with something more than social 
phenomena, and its subject-matter is 


too broad to be comprehended in. any 
purely objective science. 

Legal science is concerned not with 
the delineation of external reality, but 
with an ideal material which offers a 
valuation rather than a description of 
human activity. The law of contract, 
for example, does not merely generalize 
the course of action usually pursued by 
the parties to a contract; it rather sets 
up a rule of justice which the party 
to a contract will normally observe. 
This norm is to be ascertained not by 
generalization from particular instances 
of contracts actually negotiated, but 
by definition of that which constitutes 
proper performance of a contract. A 
legal norm is something apart from a 
generalization, though it may make use 
of generalization when cast in a general 
form. 

The law is to be defined as idea, 
rather than as object; moreover, it is 
not to be considered as simply an ab- 
stract quality, but as a principle. We 
say that a certain situation, for example, 
is just, linking with it the abstract attri- 
bute of justice, but that quality is not 
synonymous with law. When we say 
that a certain situation is legal, we are 
saying that certain external conditions 
modified by the presence of govern- 
mental force conform to a norm or 
standard of justice, which means more 
than merely to say that they are just, 
for law is not like justice, a quality, but a 
principle predicating that quality of cer- 
tain ideal conditions. 

Loosely we might perhaps define law 
as the concept of a normal govern- 
mental sequence, profiting to this extent 
by Mr. Bingham’s discussion but avoid- 
ing its misconceptions. Such a definition’ 
would be incomplete in so far as it fails 
to recognize the indispensable element 
of social acceptance. In other respects 
it might challenge fuller discussion. 











Needed Joke Legislation—from the Consumer's 
Standpoint 


To the Editor of the Green Bag: 


This mature jest will be found in John Timbs, 
N. A., “Century of Anecdote,”” and its dates back 
many many years ago in England: 


A justice of the peace was holding court in a 
little Missouri town. One of the attending 
counsel held against him an old grudge. While 
the justice was delivering an opinion he was inter- 
rupted by the braying of a jackass without. 

“What noise is that?’’ shouted the justice, full 
of suspicion that the unfriendly attorney was put- 
ting up a job on him. 

“It is only the echo of the court, your honor,” 
said the attorney, smiling. 

Not in the least disconcerted, the justice resumed 
his delivery. Soon, however, the attorney inter- 
posed with technical objections, just as the jack 
brayed again. 

“Hold on!” retorted the retaliating justice: ‘‘one 
at a time, if you please.”’ — The Green Bag. 


This also is a jest of many varieties, almost 
infinite: 


“Did youse git anything?’ whispered the burglar 
on guard as his pal emerged from the window. 

“Naw, de bloke wot lives here is a lawyer,” 
replied the other in disgust. 

“‘Dat’s hard luck,” said the first, ‘‘did youse lose 
anything?”’ — Ohio State Journal. 


I love a classic be it like ale, either new or old. 
W.M. R. 

O ARTICLE of trade suffers more 
keenly from the evils of unchecked, 
lawless competition than the joke. Asa 
staple article, necessarily manufactured 
in great quantities to meet the enormous 
demand of the American people for the 
cheapest form of esthetic enjoyment, 
it is produced under conditions which 
afford an extreme example of Jaisser- 
faire, and in no other field of modern 
industry is the consumer more exposed 
to the dangers of adulteration and fraud. 
Under the common law, the rule of 
caveat emptor has hitherto governed this 
traffic, and there is no implied warranty 
on the part of the joker to protect pur- 
chasers. If every joke-manufacturer 
could be compelled by statute to guaran- 
tee the soundness of his product, and 
could be sued for attempting to pass off 


worthless wares on overcredulous pur- 
chasers, the benefit to the national 
digestion could hardly be overstated. 
The analogy of the federal Pure Food 
and Drugs Act suggests similar legis- 
lation with respect to this industry. By 
virtue of the same authority under 
which it regulates the interstate traffic 
in food, Congress might also regulate 
that in jokes, compelling jesters to label 
each joke plainly with a statement of 
its ingredients and providing severe 
penalties for misbranding. Such legis- 
lation would enable the public to tell 
just what it is getting, but as a con- 
siderable proportion of the public is 
content with an adulterated product 
and would willingly continue to devour 
decayed jokes to gratify its appetite 
and to save its purse, a Pure Jokes Act 
would have to be cast in drastic form to 
banish deleterious commodities from 
the market. 

Personally we are in sympathy with 
the idea of an oppressive Pure Jokes 
Act, as such pampering would not 
injure the editorial stomach, but we 
do not presume to speak as the mouth- 
piece of the less sophisticated digestions 
of the mass of our countrymen. As 
this drastic reform could hardly be ac- 
complished im toto at a stroke, perhaps 
there is some hope of the feasibility of 
making a beginning along the lines of 
cold storage acts. We would not pro- 
hibit jokes being kept in cold storage, 
to protect them from the decay to which 
everything human is rightfully heir, for 
stale jokes may share good staying quali- 
ties with eggs, and may help to tide over 
lean seasons. But every joke has in it 
the seeds of mortality, and a joke of 
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1813 must certainly look seedy, in this 
not inelegant sense, if held up beside one 
of 1913 for comparison. We would 
therefore limit the period of refrigera- 
tion, and require every joker to label 
his wares with the date when they left 
the mill. But in the absence of legis- 
lation our advice to our higher minded 
humorous contemporaries is, ‘‘Date your 
jokes, if it is your desire that the mirth 
of your readers be flavored with the zest 
of a love of history.” 

Great harm has undoubtedly arisen 
from the mistake committed by the 
American people in treating jokes as a 
form of literary property rather than as 
a mechanical invention. The only pro- 
fession which is accused of sacrificing 
the plain literal sense of words to an 
inordinate passion for technicality has 
put a strained interpretation upon the 
phrase of the federal statute which 
describes as patentable ‘any new and 
useful art, machine, manufacture, or 
composition of matter, or any new and 
useful improvement thereof.”” By these 
words Congress intended to create a 
classification of productions of higher 
rank than ordinary intellectual pro- 
ductions, for they must possess novelty, 
usefulness and originality. All these 
qualities may be lacking in a literary 
production, yet it may be copyrighted, 
and the copyright law does not presume 
to say whether a production is valuable 
or worthless. But to be patentable an 
article must have positive worth, and 
must contain some element not found 
in a pre-existent article. If the patent 
law were construed in this intelligent 
spirit, it would offer the same protection 
to artistic production which the copy- 
right law does to inartistic production. 
The artistic future of the American 
people is inseparably bound up with the 
patent law. Let all lovers of progress 
work unceasingly for a wiser adminis- 
tration of that law! 


Our copyright system illustrates the 
common triumph of matter over mind, 
for an author copyrights not his ideas, 
but the form in which they are expressed. 
An inventor, on the contrary, patents 
the contrivance embodied in his inven- 
tion, the principle underlying it, rather 
than the materials of which it is con- 
structed. He is an idealist. If the 
more materialistic author were com- 
pelled to patent his ideas, he would find 
himself forced to become a creator, 
rather than an imitator, and he would 
have either to become an artist or to 
cease to be an artisan. Compel the 
humorist, likewise, to patent the sub- 
stance rather than the form of his inven- 
tion, or else go out of business, and you 
will make him not an author, but an 
artist. 

Before us lies a comparatively modern 
version of the venerable jackass, ‘‘one 
at a time if you please” story, the risi- 
bility of which is excited by ridicule 
expressed in an abrupt simile turning 
on an animal emblem of folly. If the 
original invention could have been 
filed in the archives of the patent office, 
ticketed ‘‘Division Ridicule, Alcove Ani- 
mal Simile, Shelf Jackass,” the patentee 
would have been protected by the 
prompt discovery of this subsequent 
infringement. That the patentee would 
not have means or inclination to sue is 
not to be assumed, for powerful cor- 
porations would be formed to deal in 
the trade thus protected by the patent 
laws. Consequently, no magazine con- 
tributor would dare to dress up this 
ancient pleasantry in new garb and offer 
it to an editor. Thus the editor would 
be able to protect his readers, to protect 
the public, and to protect civilization 
itself. For the test, alike for the race 
and for the individual, is to be able to 
grow wittier with advancing years with- 


out growing more foolish. A. W.S. 








Fourth Annual Meeting of the Massachusetts 
Bar Association 


HE Massachusetts Bar Association 

held its fourth annual meeting at 
Springfield, Mass., on December 19-20, 
with President Charles W. Clifford of 
New Bedford in the chair. The session 
opened with the presentation of a por- 
trait of former Chief Justice Marcus 
Perrin Knowlton, painted by Irene E. 
Parmelee of Springfield, to Hampden 
County to hang in the Springfield court 
house. The speech of presentation was 
made by Attorney-General James M. 
Swift of Fall River. Glowing tributes to 
the former Chief Justice were offered by 
William H. Brooks, District Attorney 
Christopher T. Callahan, Henry W. 
Ely, and A. L. Green, all of the county 
bar. 

The session in the court house ended 
with an address delivered by Dr. 
Charles W. Eliot, President Emeritus 
of Harvard University, on ‘The Popu- 
lar Dissatisfaction with the Administra- 
tion of Justice in the United States.” 
This paper contained many suggestions 
of value. The recommendation, for ex- 
ample, that bar associations should ap- 
point strong standing committees with 
plenary powers to act in matters of 
legislation is most timely. (The paper 
is reprinted on pages 65-74 supra.) 

In the evening the speakers at the 
banquet at Hotel Kimball were former 
Chief Justice Knowlton, Henry M. 
Rogers of Boston, Stephen S. Taft of 
Springfield, C. S. Anderson of Worcester, 
and John C. Hammond of Northamp- 


ton. 

The second day’s session opened with 
President Clifford’s annual address, the 
first part of which was a review of the 
year’s work of the association, the sec- 


ond part dealing with rare and luminous 
discernment with the problems of indus- 
trial competition and the attacks of pure 
democracy upon representative govern- 
ment. 

President Clifford said in part: 

“In order that you may have at a 
glance the general work which the asso- 
ciation has performed during the year 
I refer, in respect to the executive com- 
mittee, to the careful investigation and 
discussion running through several meet- 
ings which it has undertaken under the 
authority of your vote authorizing it to 
adopt a code of ethics for the associa- 
tion. The issue before the committee 
upon this centered largely in the ques- 
tion whether the association should 
adopt for the sake of uniformity the 
code adopted by the American Bar 
Association as very slightly modified 
by the Boston Law Association, or 
whether it should adopt the code pre- 
pared by its own committee, which 
varied very greatly in phraseo’ogy from 
that of the American Bar Association 
and in some matters in substance. 

“The committee were divided upon 
this question, but finally informally 
adopted the code prepared by the com- 
mittee of this association. I cannot 
speak too highly of the care, attention 
and ability with which this subject was 
considered by the members of the com- 
mittee. The executive committee has 
also acted as provided in the consti- 
tution on many questions submitted to 
it by the committee on legislation, by 
the committee on grievances and by the 
American Bar Association and other 
organizations and individuals, and at 
the request of Judge Waite at its last 
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meeting appointed a committee to con- 
fer with the judges of the Superior 
Court upon a revision of the rules of 
court, and at the request of the com- 
mittee on uniform procedure of the 
American Bar Associaton a committee 
to assist in its work. 

“The committee on legislation did 
very valuable work last winter in ex- 
amining before the time for hearing all 
laws proposed. Special attention was 
given to the proposed amendments to 
the workmen’s compensation act. 

“The very important and unpleasant 
duties of the committee on grievances 
have been discharged with fidelity.” 

President Clifford’s address was fol- 
lowed by presentation of the reports of 
the committees on legislation, judicial 
appointments, legal education and mem- 
bership and grievances. The report of 
the committee on grievances included 
all charges of misconduct and such 
matters which were not made public. 
A general discussion followed on the 
best means to prevent any lessening of 
the general integrity of the bar. 

The report of the committee on legis- 
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lation dealt with efforts to defeat legis- 
lation or constitutional amendments 
proposing to establish an elective judi- 
_ciary or the recall of the judiciary, or 
any change in the method of procedure 
against a lawyer for misconduct. All 
bills contemplating such innovations op- 
posed by the association were reported 
to have failed. 

The following officers were elected: 
President, John C. Hammond; vice- 
presidents, William H. Brooks, James F. 
Cotter, Samuel K. Hamilton, William 
H. Niles, Herbert Parker, Joseph. B. 
Warner; secretary, James A. Lowell; 
treasurer, Charles'- E. Ware; executive 
committee, Hollis R. Bailey, Henry H. 
Baker, Charles Neal Barney, Paul R. 
Blackmur, Charles E. Burke, James B. 
Carroll, William A. Davenport, David 
A. Ellis, Lee M. Friedman, Robert O. 
Harris, Gardner K. Hudson, Henry F. 
Hurlburt, James F. Jackson, Melvin M. 
Johnson, Thomas J. Kenny, Charles S. 
Lilley, John W. Mason, Oliver Prescott, 
George S. Taft, Ezra R. Thayer and 
John J. Winn. 





English Divorce Reform 


By E. DEForEst LEACH 


HILE the recommendations of the 
English Royal Divorce Commis- 
sion are little short of revolutionary in 
their nature, the most important fea- 
ture of the report does not consist in the 
fact that it favors increasing the grounds 
from one to six and in other ways 
facilitating the granting of divorces. 
It is really of very little importance, 
in considering the divorce question as a 
whole, whether this or that condition 


or act shall be recognized as a ground for 
divorce. The important thing for us as 
Americans to realize, if we will, is that 
England, after an experience of more 
than half a century with the strictest 
divorce law in existence, carefully ad- 
ministered, finds the same to be wholly 
unsuited to modern social conditions. 
Divorce reform in England means 
just the opposite to what it does in this 
country. Here it means more difficult 








80 The Green Bag 


divorce and stricter laws; over there it 
means easier and cheaper divorce. 
Then too, this report answers conclu- 
sively all the contentions of the American 
reformers in seeking more stringent 
legislation here. True, England has not 
had the question of uniform divorce 
legislation to contend with, but the 
agitation for uniformity has become so 
discredited in this country that it is no 
longer a question in itself. It has been 
shown time and again to be nothing 
but a subterfuge used wholly for the 
purpose of deception, in hopes that under 
the pretense of securing uniformity some 
states having lenient laws might be 
induced to enact stricter measures. 
The practice of granting separations 
without the right of re-marriage, which 
is so much desired by some, has proven 
most disastrous in England where it 
has brought into existence a consider- 
able class in society capable of doing 
everything but of entering into lawful 
marriage. The conditions resulting can- 
not be said to be as moral as divorce and 
re-marriage, even accepting what some 
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please to call the Christian conception 
of morality as a criterion. 

The attitude of the commission is 
thoroughly in accord with the tendency 
of modern thought to look upon marriage 
as a fact rather than a legal or theo- 
logical fiction. The development of 
this idea will bring all moralists in 
accord. The most extreme schools are 
each working for a higher type of moral- 
ity, but they are spending most of 
their energies fighting each other. When 
we realize that marriage is a fact, we 
will realize that divorce is also a fact. 
It is not divorce that we need to oppose, 
but the social and marital conditions 
which often make divorce more desir- 
able than marriage. These conditions 
should be equally repugnant to al! classes. 

One thing seems to be settled, how- 
ever, and that is that stringent divorce 
legislation has proven itself very un- 
desirable in England, as it has wherever 
tried, and it would seem as though 
the American reformer must look to 
other means for a solution of the prob- 
lem in this country. 
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SCOTTISH CIVIL JURISDICTION 


The principles of Civil Jurisdiction, as Applied 
in the Law of Scotland. By George Duncan, M.A., 
Lecturer on International Law in the University 
of Aberdeen, and D. Oswald Dykes, M.A., Advo- 
cate. William Green & Sons, Edinburgh. Pp. 
xvi, 358 + 18 (table of cases) + 18 (index). 


HIS scholarly work is an outline 
of the principles of jurisdiction 
recognized in Scots law, but is marked 
by such unusual orderliness of arrange- 
ment and clearness of logic as seem- 
ingly to entitle it to high rank as a 
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masterpiece of philosophical exposition. 
Jurisdiction is defined as that ‘‘accord- 
ing to which a judge determines whether 
he has the right to pronounce decree 
against a defender on the assumption 
that the suit in question is otherwise 
appropriately and regularly brought be- 
fore him.” Jurisdiction is entirely con- 
ditioned by the /ex fori, and the question 
in what forum must the pursuer bring 
his action is answered by the maxim 
actor sequit forum rei; that is, he brings 





th 
th 
$1. 
th 
sa 
ri 
th 


Ww 


* ex 


Ww 
of 
th 
as 


re 
co 





Reviews 


it in the court to which the defender 
is subject at the time of the suit. A 
reus may have more than one forum; 
there may be the forum of residence, or 
the forum of domicile, or the forum rei 
sitae, — and in many cases, of course, 
the fora coincide. As Lord Selborne 
said, “‘all jurisdiction is properly ter- 
ritorial,’’ and for it to be effective either 
the subject-matter in dispute or the 
cefender must have some connection 
with the territory in which the judge 
‘ exercises his power of compulsion. The 
authors are thus led to arrange their 
whole exposition according to the nature 
of the remedy sought, and to this end 
the convenient classification of actions 
as (1) personal or petitory, (2) real or 
possessory, (3) declaratory, and (4) 
rescissory is adopted, with additional 
consideration of classes of proceedings 
which do not fall under any of these 
heads. The attempt is made to show 
how far each ground of jurisdiction 
complies with the criterion of the effec- 
tiveness of the judge’s decrees within 
his territory. The principle of submis- 
sion, as a test co-extensive with that of 
effectiveness, is then considered in sepa- 
rate chapters on prorogation and re- 
convention, and a discussion of funda- 
mental problems in the conflict of laws 
is thus included, this portion of the 
work being deserving of careful study in 
connection with the writings of Professor 
Dicey and Sir Francis Piggott on private 
international law. 


ANOMALIES OF ENGLISH LAW 


Anomalies of the English Law. By Samuel 
Beach Chester, of the Middle Temple, Esq., Barris- 


ter-at-Law; Fellow of The Royal Geographical 
Society; Companion of the Military Order of the 
Loyal Legion of the United States, Commandery 
of Pennsylvania; Member of the (U. S.) Military 
Service Institution, Governor's Island, New York 
Harbor. Little, Brown & Co., Boston. Pp. 287. 
($1.50 net.) . 


HILE the English lawyer no more 
than the American looks upon his 
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system of law as ideal it is unusual to 
find the defects of English legal insti- 
tutions so frankly pointed out and so 
freely discussed as in this sane, stimu- 
lating criticism of a barrister of the 
Middle Temple. Numerous subjects are 
taken up, the most interesting perhaps 
being divorce, the formalities of wills, 
imprisonment for debt, and defamation. 
The writer frequently indulges in a 
felicitous vein of anecdote, and Ameri- 
can lawyers will derive profit from his 
observations. While Mr. Chester be- 
lieves the division of the profession into 
barristers and solicitors a good thing, 
he favors the abolition of the rule of 
etiquette which prevents a_ barrister 
from having relations with his clients 
otherwise than through the solicitor as 
an intermediary. 


HINDUISM 


An Essay on Hinduism: Its Formation and 
Future — illustrating the laws of social evolution as 
reflected in the history of the formation of the 
Hindu community. By Shridhar V. Ketkar, M.A., 
Doctor of Philosophy, in Sociology, Politics, and 
Political Economy, ex-president of the Society of 
Comparative Theology and Philosophy, Cornell 
University. V. 2 of History of Caste in India. 
Luzac & Co., London. Pp. xxxix, 162+ 15 
(appendix). 

N this second volume the chief ele- 

ment of interest is the sociological 
discussion of Hindu institutions, more 
light being thrown on the religious life 
of India and the caste system than in 
the previous book (see 22 Green Bag 534). 
The writer’s surer command of the tools 
of scientific investigation is evident. 
The commentary on Western institu- 
tions, particularly the Christian re- 
ligion, from an Eastern standpoint, 
strikes an unfamiliar note, but the reader 
will find something stimulating as well 
as curious in this new perspective. The 
treatment is marked by notable vigor 
and acuteness of thought, notwithstand- 
ing the author’s by no means perfect 
command of the English language. 





Index to Periodicals 


Articles on Topics of Legal Science 
and Related Subjects 


Admiralty. See Maritime Law. 


Banking. ‘Banks Deposits and Collections, 
I." By Ralph J. Baker. 11 Michigan Law Re- 
view 122 (Dec.) 


“The particular problem to be here considered 
is that which arises where, after a bank deposit 
of money, or paper, either the bank of deposit 
or some other bank or individual into whose 
hands the money or paper subsequently passes, 
has become insolvent. . . he problems liti- 
gated in this connection may be separated into 
two main divisions. The one deals with the 
relation created when the deposit is made. 
This is a part of the law of contract. The other 
deals with the consequential rights and obligations 
of the parties, flowing from the possible relations 
which may be assumed on the deposit.” 


Biography. “Jacques Cujas.’’ (The Great 
Jurists of the World.) By Coleman Phillipson, 
LL.D., Litt.D. Journal of Comparative Legis- 
lation, N. S., v. 13, part 1, no. 27, p. 87 (Oct.). 


Students of medieval history will rejoice in 
the full learning of this article. Cujas was born 
in Toulouse in 1522. France occupied the fore- 
most place in the world in the jurisprudence of 
the sixteenth century, and Cujas stands out 
supreme in the list of the jurists of that age. 
He was one of the leaders of that humanist 
movement which, part and parcel of the Renais- 
sance, sought to rehabilitate society by a return 
to Roman Law models. He was the foremost 
investigator and expositor of Roman Law in his 
time. His work has inspired successive ages, 
and has been ‘‘in a large measure finally em- 
bodied in the French Civil Code, which has 
still more assured its perennial vitality.” 

“Jean-Baptiste Colbert and the Codifying 
Ordinances of Louis XIV.” (The Great Jurists 
of the World.) By H. A. de Colyar, K.C. Jour- 
nal of Comparative Legislation, N.S., v. 13, part 
1, no. 27, p. 56 (Oct.) 

Much attention is here given to the great 
codification of the diversified customary and 
written laws of France which Colbert promoted, 
and which was the forerunner of the Napoleonic 
Code, and the ordinances are described. Of Col- 
bert himself as a jurist there is apparently not 
much to be said, his part in the undertaking 
being primarily that of a statesman and minister 
of state. The many accomplishments of one 
who has been pronounced the greatest minister 
in the annals of mankind, however, are indicated. 


See Johnson’s Impeachment. 


Contempt. ‘Review of Contempt Pro- 


ceedings by Habeas Corpus.” By R. E. Tal- 
bert. 46 American Law Review 838 (Nov.-Dec.). 


Courts. ‘Reorganization of the Circuit and 
Superior Courts of Cook County, Ill.” By 
Albert M. Kales. 7 Illinois Law Review 291 (Dec.). 


Criminology. ‘The Foundations of Crimi- 
nal Law.”” By Sir John Macdonell. Journal of 
Comparative Legislation, N.S., v. 13, part 1, 
no. 27, p. 108 (Oct.). 


The foundations are ethical, those existing 
in convention and opinion, in the prevailing 
philosophy of the time, and the world-wide 
change that has come over modern ways of 
thinking of crime and punishment is sketched 
by the hand of a master. We are, he says, in 
a dilemma, the prevention of crime and the 
reform of the criminal being in a measure in- 
compatible. Deterrent punishment and humane 
measures being incompatible, we must endeavor 
to restore a lost harmony, resting it on the foun- 
dation of the growing sense of justice. ‘‘Punish- 
ment should be that which the community, or 
the best part of it, would approve.” ‘‘Each 
criminal is a separate problem.” 


Death by Wrongful Act. ‘Thanatopsis.”’ 
By William H. Field. 46 American Law Review 
801 (Nov.-Dec.). 


A somewhat rambling dissertation, enriched 
by curious lore of mythology and literature, 
upon the doctrine actio personalis moritur cum 
persona, which Lord Campbell uprooted by his 
act passed in 1846. 


Defamation. See Privacy. 


Direct Government. ‘Forestalling the 
Direct Primary in Oregon.” By J. D. Barnett. 
Political Science Quarterly, v. 27, p. 648 (Dec.). 


A narrative of the ‘‘assembly’”’ movement 
since 1904. The author takes the position that 
the holding of party assemblies to draft platforms 
and suggest candidates is not illegal under the 
direct primary law, but extralegal. Clearly, 
however, it is a method of defeating the law by 
indirection. 


Evidence. ‘An Exception to the Hearsay 
Rule.” By Eustace Seligman. 26 Harvard Law 
Review 146 (Dec.). 


“This then, is the recognized exception: 
declarations of mental condition are admissible 
whenever a mental state is in issue. But in 
the case of Mutual Life Insurance Co. v. Hillmon, 
145 U. S. 285, the Supreme Court took a further 
step and allowed in evidence declarations of 
intention when the fact in issue was not a mental 
condition, but the act intended. And it is the 
validity of that step that it is here sought to 
question.” 
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General Jurisprudence. ‘Theories of Law.” 
By Professor Roscoe Pound. 22 Yale Law 
Journal 114 (Dec.). 

This paper is of not less importance than 
those on “Sociological Jurisprudence,’’ recently 
published in the Harvard Law lew, and is a 
noteworthy contribution to the science of juris- 
prudence. The distinction between the two 
root ideas of law, jus and lex, is pointed out, 
and Professor Pound shows how one or the other 
has reigned supreme at different times, accord- 
ing to the then prevailing attitude of the state 
toward the legal relationships of its citizens. 
A broad and luminous historical survey of the 
evolution in the notion of the nature of law is 
given, and the great movements of juristic 
thought down to the present are skilfully charac- 
terized. 

“It appears that the growth of legislation as 
the chief agency in formulating the law has led 
to an emphasizing of the imperative element 
in all recent definitions. In England, as the 
Analytical School arose while the legislative 
energy of the reform movement was at its height 
and the Historical School came later, jurists 
have been tempering ultra-imperative analytical 
formulas to bring them into accord with the 
results of historical research. In America, we 
have been tempering’ them so as to bring them 
into better accord with the obvious role of the 
courts in the making of our law. In Germany, 
where the Historical School came earlier and 
waged its war with philosophical rather than 
with analytical antagonists, metaphysical for- 
mulas have had to be made over to accord with 
the everyday experience of those who live 
under the jurisdiction of active legislatures. 
For the moment, the conception of the Analy- 
tical School is almost as thoroughly established 
as was once the idea of a law of nature and later 
the theory of the Historical School. As the 
‘capital fact in the mechanism of modern law 
is the energy of legislatures,’ [Maine] we may 
expect that jurists will insist more and more 
upon the imperative side of law. Even writers 
on ethics have been influenced by this modern 
predominance of enacted law. In Italy alone 
did the theory of natural law continue to flourish 
despite a code. But as we have seen, in the 
history of jurisprudence periods of legislation 
and codification, in which the imperative theory 
of law has been current, have always been 
periods of stagnation. The law has lived and 
grown through juristic activity under the influ- 
ence of ideas of natural right and justice or of 
reasonableness, not force and not sovereign 
will, as the ultimate source of authority. Hence, 
if there were no counter movement visible, 
we might well regard the well-marked swing of 
the pendulum toward the imperative side of the 
law in juristic theory as an ill omen.” 

“What is the Law? II.” By Joseph W. 
Bingham. 11 Michigan Law Review 109 (Dec.). 

See p. 74 supra. 

Government. “The Elemental Functions 
of Government. By W. W. Lucas. Journal 
of Comparative Legislation, N.S., v. 13, part 1, 
no. 27, p. 145 (Oct.). 
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While he writes primarily with reference to 
the powers and functions of the Crown, Mr. 
Lucas has aided political science by suggesting 
a concise terminology of political functions in 
eneral. He distinguishes the three following 
undamental functions: 

1. Creative — the power to create or origi- 
nate law, by establishing custom and enacting 
statutes. 

2. Administrative or discretionary — the 
power to administer law within the limits con- 
ceded or prescribed by the creative power. 

3. Ministerial — the obligation to carry out 
law, whether the command be creative or admin- 
ist rative. 


“Cabinet Officers in Congress.”” By Perry 
Belmont. North American Review, v. 197, p. 
22 (Jan.). 

“There are those who seem to believe that to 
enable members of the Cabinet to appear before 
either House would not be the complete parlia- 
mentary system of other governments, be- 
cause it would not give to the Cabinet the power 
to direct and control legislative action. It is 
much to be preferred that it should not. The 
parliamentary systems of Europe lead to much 
more instability than does ours. There the 
cabinet is in effect the executive; also, in that 
respect, a little more than a committee of the 
Legislature to carry into execution its general 
policy, and an adverse vote is usually taken to 
mean a change of government. It may be well 
to keep in mind that the idea of bringing offi- 
cers of the executive departments before the 
House of Congress is not suggested by the par- 
liamentary system of Great Britain. That 
system is, in its fundamental principles, so dif- 
ferent from ours as to be hardly a safe guide for 
us.” 

“The Parliament Act and the British Consti- 
tution.”” By Sir William Anson. 12 Columbia 
Law Review 673 (Dec.). 

The author disputes the comparison made 
by Mr. Jenks in 12 Columbia Law Journal 32 


between the Parliament Act and the Petition 
of Rights of 1628 and Bill of Rights of 1689. 


See Direct Government, Judicial Power to 
Annul Statutes, Legal Evolution. 

Habeas Corpus. See Contempt. 

Insolvency. See Banking. 

International Law. ‘The Twenty-seventh 
Conference of the International Law Asso- 
ciation.” By Layton B. Register. 61 Univ- 
of Pa. Law Review 91 (Dec.). 

A report of the proceedings, no single topic 
engaging the extended notice of the writer. 

See Maritime Law, Panama Canal, Private 
Property at Sea. 


Johnson’s Impeachment. 
ment of Andrew Johnson: 
Defense.” By Gaillard Hunt. 
p. 422 (Jan.). 


“The Impeach- 
The President’s 
Century, v. 85, 
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Johnson’s counsel, Evarts, Curtis, Stanbery, 
Nelson, and Groesbeck, advised with him at 
every stage of the trial, and Johnson managed 
his own case. A result of the trial was that the 
counsei gained a great respect for their client, 
Evarts becoming his Attorney-General. 


“Anecdotes of Andrew Johnson.” By Ben- 
jamin C. Truman, secretary to the President. 
Century, v. 85, p. 435 (Jan.). 


Judicial Power to Annul Statutes. ‘The 
New Constitution of Ohio — Power of Courts 
to Review Acts of the Legislatures.’”’ By Everett 
I’. Wheeler. 75 Central Law Journal 437 (Dec. 
13). 

“This brief story of legislative corruption 
and usurpation might be greatly extended. No 
one who studied it can seriously urge that the 
power of the courts to deal with unconstitutional 
legislation should be limited. The fundamental 
fallacy of the prophets of this new dispensation 
lies in the assumption that the legislature is the 
people and that a temporary majority is infal- 
ible. The legislature is but one agency which 
may or may not correctly represent the will 
the people.” 

See Legal Evolution. 


Judiciary Organization. See Courts. 


Labor. ‘The American Federation of Labor.” 
By Jay Newton Baker. 22 Yale Law Journal 73 
(Dec.). 


“There is nothing better settled than the fact 
that a combination between individuals to do 
something which any of them or all of them, 
acting separately, can innocently do, introduces 
a new element which makes it a grave danger 
to the public and the law and has been con- 
ducted repeatedly. The organization believes 
fully and argues that ‘An individual has the 
right to trade with another or not, as he sees fit, 
and what is true of one individual is true of 
another and true of any number; they can indi- 
vidually withdraw their patronage or refuse to 
trade with another and refuse to work with 
another, and what one may do any number of 
men may do and any number of men may agree 
to do without coming in conflict with any legal 
principle.’ ”’ 

See Minimum wage. 


Legal Evolution. ‘Social Justice and Legal 
Justice.” By Professor Roscoe Pound. 75 Central 
Law Journal 455 (Dec. 20). 


‘“‘Professor Commons said recently, ‘justice is 
not merely fair play between individuals, as our 
legal philosophy would have it — it is fair play 
between social classes.’ I presume you would as- 
sent to the proposition that fair play among 
social classes belongs to the idea of justice. Is 
it true, then, that our juristic thought, our legal 
philosophy, holds otherwise? Unhappily, one 
must admit that it does; or, at least that up to 
the present time it has, and that there are 
but the beginnings of a change. Many examples 


might be adduced. But one, the course of deci- 
sion of our courts until the last few years upon 
the subject of liberty of contract, will suffice 
for our purpose. Two of our state courts in 
passing adversely upon labor legislation be- 
cause it infringed upon a theoretical freedom of 
contract have noted the frequency of such legis- 
lation in recent times, but have said that it was 
not necessary to consider the reasons for it. 
Another court has asked what right the legis- 
lature has to ‘assume that one class has need of 
protection against another.’ Another court has 
said gravely, that the remedy for the company 
store evil ‘is in the hands of the employee,’ since 
he is not compelled to buy from the employer, 
forgetting that there may be a compulsion in 
fact, where there is none in law. Another says 
that ‘theoretically there is among our citizens 
no inferior class’ — and, of course, no facts can 
avail against that theory. Legislation designed 
to give laborers some measure of practical inde- 
pendence which, if allowed to operate, would 
put them in a position of reasonable equality 
with their masters, has been said by state courts, 
because it infringed upon a theoretical individual 
equality, to put them under guardianship, to 
create a class of statutory laborers, and to stamp 
them as imbeciles. Only the other day the 
highest court of New York told us that a work- 
men’s compensation act ‘does nothing to con- 
serve the health, safety or morals of the em- 
ployees.”” I do not know that this artificial 
type of reasoning needs to be refuted outside of 
our courtrooms. The Supreme Court of the 
United States has completely abandoned it. 
Certainly when it is repeated today in our 
state courts, economists and sociologists are 
justified in the angry retorts with which they 
meet it.” ; 


“An Eighteenth Century Constitution.” By 
Frederic Bruce Johnstone. 7 Illinois Law Re- 
view 265 (Dec.). 


“Let the amending clause of the Constitu- 
tion be changed. Let amendments be proposed 
on the vote of a simple majority in two successive 
sessions of Congress. The intervening election 
will submit the issue to the people and allow 
two years for consideration. Then let theamend- 
ments be adopted by the vote of a majority of 
the people plus a majority of the states. 

“The plan is not original, it has been urged 
by many writers, and has been adopted by at 
least two governments (Australia and Switzer- 
land) whose present plan was mode Iled after 
ours. ... 

“The Constitution of 1787, under which we 
are governed today, is worthy of the highest 
praise; but the conditions prevailing at its 
birth have ceased to exist. It was framed by 
men of the highest ability but was adopted by a 
people jealous of federal power. It controls the 
laws of a country which have experienced phe- 
nomenal change; for over a century it has been 
subjected to strenuous analysis and racking 
interpretation, and it is now required to furnish 
a national basis for the solution of tremendous 
social and economic problems — why should it 
not be amended? Ancestor worship is no longer 
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the mode — even in our sister republic across 
the Pacific, it is losing ground.” 


“An Eighteenth Century Constitution — A 
Comment.” By Dean James Parker Hall. 7 
Illinois Law Review 285 (Dec.). 


Discussing Mr. Johnstone’s sugges : n the 
foregoing paper, the Dean of Chicago Univer- 
sity Law School says: — 

“T should not disagree with his ultimate pro- 
posal to amend the amending clause of the 
federal Constitution so as to permit a constitu- 
tional amendment to be proposed by a majority 
of each house of Congress at two consecutive 
sessions, and to be adopted by the concurrent 
vote of a majority of the people and a majority 
of the states. I think, however, that the paper 
somewhat exaggerates the difficulty of amend- 
ing the present Constitution, as witness the six- 
teenth and seventeenth amendments now well 
on their way toward ratification; and I am quite 
sure that it underestimates the power the fed- 
eral Government now has to deal with our im- 
portant national problems.” 


See Government, Labor. 


Legal History. ‘The Political Causes which 
Shaped the Statute of Uses.”” By Professor W. S. 
Holdsworth. 26 Harvard Law Review 108 (Dec.) 


“Professor Maitland has truly said that the 
Statute of Uses ‘was forced upon an extremely 
unwilling Parliament by an extremely strong- 
willed king.” But I think that the evidence 
shows that this strong-willed king was obliged 
first to frighten and then to conciliate the 
common-lawyers in order to get the statute 
through the House of Commons; and that 
probably their opposition caused the failure of 
his well-considered scheme for the registration 
of conveyances. If this be so the action of the 
common-lawyers has had a large effect upon the 
form which the Statute of Uses and the Statute 
of Enrolments finally assumed, and conse- 
quently, upon the whole of the future history of 
the law of real property.” 


“The Genius of the Common Law; VI, Alliance 
and Conquest.” By Sir Frederick Pollock. 12 
Columbia Law Review 659 (Dec.) 

See 24 Green Bag 225. 

See Biography. 


Literature. ‘Tales Out of Court — A Serial 
of the Law; I, The Resurrectionist.” By 
Frederick Trevor Hill. Outlook, v. 102, p. 889 
(Dec. 28). 


“The Resurrectionist”’ is so nicknamed because 
of his rare talent for bringing cases back to life 
when they have been given up by other lawyers 
as hopelessly dead. Mr. Hill’s story will be 
enjoyed by lawyers, and his finer strokes of 
satire on the law’s delays can be appreciated by 
no one else so well. A previous exploit of ‘“‘The 
Resurrectionist,’’ in which he achieved heroic 
success in freeing his client after he had been 
convicted of murder by four different juries, is 
here recounted, and we are left expectant with 
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regard to the outcome of the trial that is to come 
off on the morrow in the little rural county seat 
selected for the setting of the story. 


See Death by Wrongful Act. 


Maritime Law. 
M. Sanford D. Cole. 
855 (Nov.—Dec.). 

“Has not the time come when an international 
conference, constituted on the widest possible 
basis, should be convened to consider the subject 
of fishery regulation, along with the settlement 
of general principles to govern the international 
aspect of the whole question of maritime 
dominion?” 


Marriage and Divorce. 
Fraudulently Inducing Marriage.” 
and Bar (N. S.) 61 (Dec.). 


A discussion of the remedies available aside 
from annulment of marriage on the ground of 
fraud, English and Canadian as well as United 
States authorities being considered. 


Minimum Wage. ‘The Economic Theory 
of a Legal Minimum Wage.”’ By Sidney Webb. 
Journal of Political Economy, v. 20, p. 973 (Dec.). 

The article will be valued because of the in- 
formation given with regard to the successful 
sixteen years’ trial of the minimum wage in 
Victoria, Australia. The argument is developed 
that the minimum wage conduces to higher 
efficiency and productivity by protecting the 
employer from undercutting by competitors and 
inciting him to select the most capable workmen. 
“It has been pointed out by many economists, 
from J. R. M’Culloch to Alfred Marshall, that at 
any rate so far as the weakest and most neces- 
sitous workers are concerned,, improved condi- 
tions of employment bring with them a itive 
increase of production. Arguments for the 
minimum wage are ably presented at considerable 
length. 

“‘Minimum Wage Laws.” By Florence Kelley. 
Journal of Political Economy, v. 20, p. 999 (Dec.). 


Facts are given with regard to legislation and 
actual conditions in various industries, with 
special attention to Massachusetts. 

Monopolies. ‘Trust Regulation, I.” By 
Albert Fink. North American Review, v. 197, 
p- 62 (Jan.). 

“The proponents of federal legislation, looking 
to the regulation of the prices of trust-controlled 
or quasi-controlled commodities, seem to rest 
their belief in such constitutional power of Con- 
gress upon a presumed analogy between the 
fixing of the prices of commodities and the ad- 
justment of transportation rate.... It by no 
means follows that because Congress has the 
right to prohibit unreasonable rates it has the 
power to prescribe or fix rates above or below 
which the carrier may not charge.... Nor 
has the Supreme Court ever yet sustained the 
constitutionality of any law attempting to confer 
an absolute rate-making power upon the Com- 
mission.” 

See Patents. 


“‘Maritime Dominion.” By 
46 American Law Review 


“Remedies for 
3 Bench 
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Panama Canal. ‘The Canal Diplomacy: 
Justification for the British Protest.” By 
Leopold Grahame. North American Review, v. 
197, p. 31 (Jan.). 


“The argument that as the United States 
subsequently acquired ownership of the territory 
embracing the canal zone and built the canal 
at her own expense in no way weakens the case 
established by the facts here recited, for the 
simple reason that the canal could never have 
been constructed by the United States with the 
remotest degree of safety unless the Clayton- 
Bulwer treaty had been abrogated. Had it been 
otherwise, there would have been no necessity 
for the Hay-Pauncefote treaty, which embodies 
the principle of the most absolute equality in 
—_ respect for all the maritime nations of the 
world.” 


Patents. ‘The Proposed Patent Law Re- 
vision.”” By Gilbert H. Montague. 26 Har- 
vard Law Review 128 (Dec.). 


“The patent owner, like the owner of any 
other property, ‘cannot be compelled to part with 
his own, excepting on inducements to his liking.’ 
Victor Talking Machine Co. v. The Fair, 123 Fed. 
424. ... The patent owner’s rights are neither 
greater nor more unusual than the familiar 
rights of landowners. When, therefore, the 
patent owner requires that his property be used 
only under certain specified conditions and for 
certain specified purposes, and with certain 
specified accessories, he asserts no novel property 
rights. Indeed, the patent owner’s rights are 
much curtailed, as contrasted with the rights of 
other property owners, in that the owners of 
every other form of property may exercise their 
rights for so long a period as they and their 
successors may desire, while the patent owner 
may exercise none of his rights beyond the dura- 
tion of his patent, and at the expiration of the 
statutory period of seventeen years must relin- 
quish to the public all of his rights.” 

“Patents and the Sherman Act.’”’ By Edwin 
H. Abbot, Jr., 12 Columbia Law Review 709 
(Dec.). 

“There remains then a debatable land in 
which the right of the patentee is as yet uncer- 
tain. On the one hand he may to some extent 
extend his monopoly by acquiring additional 
patents and by reserving to himself the right 
to furnish supplies for use with the patented 
article. On the other hand, by the weight of 
authority, he may not stifle competition between 
different patents either by contract or by con- 
centrating the patents in the hands of a holding 
company. Somewhere between these two points 
the boundary of his right appears to lie.” 

The article was written before the decision 
in the Bath Tub case, which has cleared up some 
uncertainties. 


See Monopolies. 
Penology. See Criminology. 


Principal and Agent. ‘The Liability of a 
Principal for the Penal or Criminal Acts of His 


Agent.” By Floyd R. Mechem. 11 Michigan 
Law Review 93 (Dec.). 

“In a previous article the question of the 
liability of a principal or master for the wilful 
or malicious acts of his servant or agent, was 
considered. (9 Mich. L. Rev. 87, 181.) It is 
proposed here to consider the liability of a prin- 
cipal or master for the penal or criminal acts of 
his agent cr servant. This will involve two 
aspects: (a) The civil liability of the principal 
or master, and (b) His penal or criminal liability.” 


Privacy. ‘‘The Lawof Privacy.” By Wilbur 
Larremore. 12 Columbia Law Review 693 (Dec.). 


“The American people are indulgent even 
toward positive libel, therein differing widely 
from the English people. It is probable that 
no edition of a great American daily newspaper 
is ever issued that does not contain several 
pieces of suable defamation, but for only a very 
small proportion of them are suits brought. With 
regard to mere publicity the attitude is even 
more liberal. The average person likes to see 
his picture in a newspaper upon any pretext. 
Even if occasionally actions were commenced 
by persons supersensitive to publicity the ordin- 
ary American jury would be unable to perceive 
any damage. It is not conceivable that litiga- 
tions over infractions of mere privacy would 
grow into anything like the abuse that ‘trumpery 
libel suits’ are in England. It would be a safe- 
guard, however, to have a right of action for 
damages for invasion of privacy so established 
as to be available in meritorious cases, just as 
it is always a deterrent against excesses that 
actionability for defamaticn exists, although 
resorted to with comparative infrequency.” 


Private Property at Sea. “On the Position 
of Private Property at Seain Time of War.” By 
Lord Avebury. Nineteenth Century, v. 72, p. 
1131 (Dec.). 

Endorsing the American proposal of the exemp- 
tion from capture of private property at sea, 
advanced by Mr. Choate at the Hague Conference 
of 1907. That this measure would work to the 
advantage of Great Britain is shown, the empire 
having much to gain ina merely material sense. 


Procedure. ‘‘Progress in Reform of Legal 
Procedure.” By Everett P. Wheeler. 12 Colum- 
bia Law Review 685 (Dec.) 


An act passed by the New York Legislature 
only recently is described as effecting a radical 
change in procedure. Mr. Wheeler points out 
that this amendment to section 1317 of the 
Code will do away with the multiplicity of new 
trials by directing the appellate court to render 
final judgment upon the rights of the parties; 
“in short, this act gives to the Appellate Division 
or Appellate term of the Supreme Court the full 
power of the trial term. Another great reform 
secured by the act is the requirement that judg- 
ment be delivered without regard to insubstantial 
error, in the same way as has been required by 
the Code of Criminal Procedure. 

“Other states either by judicial action, as in 
Maine, Washington and New Hampshire, 
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especially the latter; or by legislation, as in 
New Jersey, Ohio, Wisconsin, Kansas and Cali- 
fornia, have substantially adopted these reforms 
[preventing repeated new trials and technical 
reversals]. In the latter state it was done by 
constitutional amendment in 1911. Unfor- 
tunately this applies only to criminal cases. 
Equity rules 19 and 22, just promulgated by the 
United States Supreme Court, apply to the 
federal equity practice the rule thus embodied 
in the New York Code. Let us hope that the 
federal courts in common law cases, and the 
state courts in all the states, will soon fall into 
line, and restore the United States to the position 
of a country in which justice is administered 
without delay, and causes are decided upon the 
merits.” 


“The Operation of the Reformed Equity 
Procedure in England.” [By Lord Loreburn.] 
26 Harvard Law Review 99 (Dec.). 


Consisting of answers furnished by the late 
Lord Chancellor to questions asked by Mr. 
Justice Lurton, when the latter was gathering 
information for use by the Supreme Court in 
revising the rules of equity procedure. The 
answers cover such points as the practical bene- 
fit of a single form of action at law and in 
equity, how actions are begun and pleaded, how 
dilatory tactics of counsel are prevented, the 
taking of evidence whether orally in court or 
by deposition, methods of obtaining discovery 
and the manner of making up the transcript of 
a case for appeal. 

“The Procedure in our American Judicial 
System.” By Frederick N. Judson. 46 Ameri- 
can Law Review 865 (Nov.—Dec.). 


“We now recognize that the demand for 
simplicity in procedure does not spring from 
ignorant reformers and radical iconoclasts, but 
is a progressive step in the rational advance of 
a progressive jurisprudence. Forms were re- 
garded with superstitious reverence in the early 
stages of society, but we now recognize that the 
simpler the procedure the better it serves its pur- 
poses. It does not mean that accuracy and 
precision of statement in judicial procedure shall 
be any less important than they are now, or that 
a clear and concise statement of the facts in 
issue will not always be effective. Substance 
and not form, however, must be of the first 
importance.” 


“The Bar and Legal Reform.’”’ By Frederick 
Payler. National Review, v. 60, p. 649 (Dec.). 

The diminution of litigation in England is 
attributed by the writer to the delays of proce- 
dure, the remoteness of the final determination 
of the controversy, and the expensiveness of 
lawsuits. Some interesting figures are given on 
the subject of costs. The writer has much to 
say about the monopoly exercised by the bar, 
and he thinks that sclicitors should sometimes 
have the power to try cases with the details of 
which they are minutely familiar, to obviate the 
payment of fees to counsel simply acting under 
the solicitor’s instructions. The etiquette of 
the bar which compels the client to meet the 
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expense of two fees, both to “‘silks’’ and junior 
counsel, is also assailed. 

“More than once the late Lord Chancellor 
[Loreburn] stated that the ideal condition was 
~to have a judge available to try an action the 
day after it was set down. ... At the present 
moment a gulf of something like six months 
ae setting down a case and coming to 
trial. 


Professional Ethics. ‘‘Work of the Com- 
mittee on Professional Ethics of the New York 
County Lawyers’ Association.” By Charles A. 
Boston, chairman. 3 Bench and Bar (N. S.) 66 
(Dec.). 


‘After the adoption of the American Bar Asso- 
tiation’s canons the County Association’s Com- 
mittee did not view its labors as at an end, nor 
its functions as purely nominal.... It felt 
that something more concise and more compie- 
hensive than the American Bar canons might be 
compiled and promulgated, so as to put before 
members of the New York Bar, in shorter form, 
the general principles of the essentials of a law- 
yer’s professional duties. This was not designed 
to supersede, but to supplement, the work of the 
American Bar jation; it approached the 
subject from a slightly different angle, and 
emphasized a lawyer’s duties in the logical cate- 
gories of his duty toward the state, the court, 
clients, adversaries and fellow lawyers; and asa 
public officer, a public prosecutor and a 
judge. ... Finally this product of the Com- 
mittee’s labors, after about eighteen months of 
consideration, was submitted to the Board of 
Directors, who, in turn, submitted it at a stated 
meeting for the action of the Association. The 
Association, however, was not satisfied with the 
work as a whole and recommitted it to the Board, 
though declaring in favor of some form of such 
statement to be adopted by the Association. 
The Board still has it under consideration, hav- 
ing meanwhile invited additional suggestions 
from the Committee.” 


Public Ownership. ‘‘Some Problems of Pub- 
lic Ownership.” By Walter S. Allen. North 
American Review, v. 197, p. 8 (Jan.). 

“A most important feature to be considered 
by any public body before embarking in a plan 
for public ownership is the risk of obsolescence 
and the possible need of entire replacement in a 
short time. This is a risk which private com- 
panies always bear in mind and one which pub- 
lic bodies usually ignore.”’ 


Questioned Documents. ‘Identification of 
Pencil and Stylographic Marks.” By Web- 
ster A. Melcher. 46 American Law Review 877 
(Nov.—Dec.). 

Uniformity of Laws. “Unifying Tendencies’ 
in American Legislation.” By Professor Ernst 
Freund. 22 Yale Law Journal, 96 (Dec.). 

This is a translation of an article originally 


published in German in the Jahrbuch fiir Oeffent- 
liches Recht, 1911. 
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“The federal Constitution forbids the states 
to enter into agreements with each other with- 
out the consent of Congress; it follows from this 
that such agreements are possible provided the 
consent of Congress be obtained. It may be 
asked why states should not avail themselves of 
this power to follow the example of the Berne 
Conventions and agree upon identical legislation 
regarding certain matters. In the past this 
course has not been adopted and it is to be feared 
that it would prove impracticable. For the 
constitutions of the several states do not recog- 
nize such agreements as having statutory force; 
the agreement in order to have such force would 
have to be authorized by the state as well as by 
the federal Constitution.” 


Workmen’s Compensation. ‘Can the Ger- 
man Workmen’s Insurance Law be Adapted to 
American Conditions?”” By P. Tecumseh Sher- 
man. 61 Univ. of Pa. Law Review 67 (Dec.). 


This is too meaty and important a paper to 
be briefly summarized, the objections to the 
German system being presented minutely and 
concretely under numerous headings, and many 
objections to the English system being discussed 
and repelled with even impartiality. 

“While the German Workmen’s Insurance 


Law has undoubtedly exerted a material influ- 
ence in improving the contentment and well- 
being of the working classes and thereby in pro- 
moting workmen’s efficiency, it does not follow 
that this result is due to the distinctive features 
of the Industrial Accident Insurance Law, so 
that the effect of the German system as a whole 
would have been any less beneficial had the 
direct liability for accidents been adopted in- 
stead of compulsory mutual insurance. And it 
is a tremendous exaggeration to attribute the 
growth in German aha so exclusively to 
the Workmen’s Insurance Law alone, since wide- 
spread vocational training, compulsory military 
service, an iron discipline and early and wise child 
labor regulation are considered by many to 
have been the ptincipal factors in bringing about 
that result. Moreover it is a vital mistake to 
attribute German industrial efficiency too much 
to the workmen. German managerial and tech- 
nical efficiency were famous before the work- 
men’s insurance laws, and are undoubtedly the 
ultimate cause of Germany’s general efficiency 
and prosperity. And the more one studies the 
subject, the less becomes one’s admiration for 
the German Workmen’s Insurance Law in com- 
parison with one’s admiration for the adminis- 
trative efficiency that has made those cum- 
brous statutes operate successfully.” 





Latest Important Cases 


Defamation. Sickness of Wife Resulting 
from Mental Distress Caused by Publication 
Actionable per se — Recovery for Loss of Wife's 
Services. N. Y. 

In Garrison v. Sun Printing & Publishing 
Association, decided by the New York Court of 
Appeals Dec. 17, it was held that a husband may 
recover for loss of services of his wife, caused 
by her sickness resulting from mental distress, 
which in turn was caused by the defendant’s 
willful and malicious publication concerning her 
of defamatory words actionable per se. (N. Y. 
Law Jour., Jan. 8.) The Court (Hiscock, J.) 
said: — 

“It was early established in this state by deci- 
sions which do not appear to have been over- 
ruled or limited that an action to recover for 
the utterance of defamatory words, not action- 
able in themselves, could not be sustained by 
proof of mental distress and physical pain suffered 
by the complainant as a result thereof (Terwil- 
liger v. Wands, 17 N. Y. 54; Wilson v. Goit, 17 
N. Y. 442). And the same doctrine seems to 
have prevailed in England (Alsop v. Alsop, 5 
H. & N. 534, 539; Lynch v. Knight, 9 H. of L. 
cases 577, 592). ... 


“Both the Terwilliger and the Wilson cases 
took pains to limit their effect to case of defama- 
tory words not actionable in themselves. Their 
plain intent was to declare that an action of 
libel or slander involves as its very foundation 
an injury to character; that where the language 
complained of is not of such a character that the 
law presumes an injury, but requires proof of 
special damages, this requirement cannot be 
satisfied by simply proving that the plaintiff had 
been made sick, there being no proof whatever 
of injury to the character, which involves the 
effect of the defamatory words on third persons 
rather than on himself (Hamilton v. Eno, 16 
Hun 599, 601). 


“It will be seen that this reasoning does 
not apply to a case where the words are action- 
able in themselves, because there the law pre- 
sumes an injury to character which of itself will 
sustain an action, and proof of mental or physi- 
cal suffering is presented as an element of addi- 
tional or special damages accompanying or result- 
ing from the injury to character thus pre- 
sumed.” 


Landlord and Tenant. Liability of Landlord 
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Latest Important Cases 


for Nuisance — Rights of Tenant's Servant. 
Kas. 


Where a nuisance dangerous to life is created 


by the owner on his premises, or through his r 


gross negligence is suffered to remain there, it is 
held in Bailey v. Kelly (Kas.) 39 L. R. A. (N. S.) 
378, that he cannot, by leasing the property to 
another, avoid his own liability to any person 
who is rightfully upon the premises, and who, 
without any fault, is injured by reason of such 
nuisance. 

This liability is also held to extend to a ser- 
vant of the tenant, notwithstanding the tenant, 
by reason of his own fault or neglect or knowl- 
edge of the danger, could not have maintained 
an action against the owner for any injury 
suffered by himself. 


Monopolies. Alleged General Combination of 
Coal-Carrying Railways — No Hard Coal Trust 
— Specific Contracts Illegal — Abnormal and Un- 
usual Methods of Trade — Sherman Act. U.S. 


The suit of the United States against the 
Philadelphia & Reading, the Lehigh Valley, and 
other anthracite coal-carrying railways for an 
alleged general combination in violation of the 
Sherman anti-trust law was lost, the United 
States Supreme Court holding, in an opinion 
filed by Mr. Justice Lurton on December 16, 
that the evidence introduced by the Govern- 
ment did not prove the contention that a general 
combination existed. The charges were dismissed 
on the ground that the Government had no right 
to make the smaller groups, within the. alleged 
general combination, defend their action in a 
suit which charged, first of all, a general com- 
bination. ‘The case is barren of documentary 
evidence of solidarity,” said the Court, adding 
that if there existed a general combination its 
existence must be deduced from specific acts. 

The Court found, however, that ‘‘certain con- 
tracts made with producers covering between 
20 and 25 per cent of the total annual supply of 
coal, known as the 65 per cent contracts, by 
which such independent producers bound them- 
selves to deliver the output of their mines, or 
any other mine which they might acquire, to 
the railroad companies for 65 per cent of the 
average market price at tidewater, were also 
void, because in violation of the anti-trust act as 
abnormal and illegal restraints upon inter- 
state commerce.”’ Of these contracts the Court 
said: “It is not essential that these contracts, 
considered singly, be unlawful as in restraint of 
trade. So considered, they may be wholly inno- 
cent. Even acts absolutely lawful may be steps 
in a criminal plot. But a series of such contracts, 
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if the result of a concerted plan or plot between 
the defendants to thereby secure control of 
the sale of the independent coal in the markets 
of other states, and thereby suppress competition 
in the price as between their own output and 
that of the independent operators, would come 
plainly within the terms of the statute and as 
parts of the scheme or plot would be unlawful.” 
The Government according won on this point. 

The Court also found that “the principal de- 
fendants did combine, for the purpose of shutting 
out from the anthracite coal fields a projected 
independent line of railroad, the New York, 
Wyoming & Western Railroad, and to accom- 
plish that purpose it is found that the stock of 
the Temple Iron Company and of the Simp- 
son & Watkins collieries, was acquired for the 
purpose of and with the intent, not of normally 
and lawfully developing trade, but of restraining 
interstate commerce and competition in trans- 
portation, which would have presumably come 
about through the construction and operation 
of the proposed competing line of railroad be- 
tween the mines and tidewater.” 

The Court reiterated the doctrine of the 
Standard Oil case, that an act of Congress does 
not “forbid or restrain the power to make nor- 
mal and usual contracts to further trade by 
resorting to all normal methods, whether by 
agreement or otherwise, to accomplish such 
purpose.’’ Nevertheless, it held that the acts 
which it found in this case to be illegal, the 
Temple Iron and 65 per cent contracts, were 
not within this class, but on the contrary were 
abnormal in their character and directly added 
to and were intended to illegally restrain trade 
and commerce within the statute. 


Contract Limiting Field of Business not Void 
under Anti-Monopoly Statute — Restraint of 
Trade. Miss. 


A contract by a telephone company doing 
only long-distance business, with a local com- 
pany doing no long-distance business, by which 
the former undertakes to furnish apparatus to 
the latter, and requires it not to extend its lines 
so as to transact long-distance business or make 
long-distance connections with other companies 
without the consent of the contracting party, 
is held in Cumberland Teleph. & Teleg. Co. v. 
State ex rel. Hudson (Miss.) 39 L.R.A. (N. S.) 277, 
not to violate a statute making unlawful any 
combination or contract in restraint of trace, or 
which shall monopolize or attempt to monopo- 
lize the production, management, or control of 
any kind of business. 

See Unfair Competition. 
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Negligence. Rescuer May Bring Action for 
Injuries Sustained in his Attempt to Save Life — 
Issues of Fact. Minn. 


If a person rescues or unsuccessfully attempts 
to rescue one who is in peril, may he recover for 
injuries received in the attempt, from the one 
whose negligence imperiled the life of the rescued 
person? This question has lately been before 
the Supreme Court of Minnesota in a case where 
plaintiff, a servant of a mining company, 
attempted to save a fellow servant, who, not 
having been warned of the dangers of blast- 
ing with dynamite, had placed himself in peril 
—close to a lighted fuse. Realizing that the 
man was in great danger, plaintiff left a place 
of safety and started towards him, calling him 
in the meantime, for the purpose of rescuing 
him. He was too late. The charge of dynamite 
exploded. The man about to be rescued was 
killed and plaintiff was seriously injured. 

In an action against the mining company, 
Perpich v. Leetonia Mining Co., 137 Northwestern 
Reporter 12, the court ruled in answer to the 
question, that a recovery would lie, providing 
that the act of attempted rescue be not one of 
extreme recklessness. In this case, whether 
plaintiff’s act was so reckless and rash as to 
constitute contributory negligence or assumption 
of risk, the court held, was issue of fact for the 
jury. The court said: — 

‘Persons are held justified in assuming greater 
risks in the protection of human life than would 
be sustained under other circumstances. Senti- 
ments of humanity applaud the act, the law com- 
mends it.” Verdict for plaintiff was affirmed. 


Unfair Competition. Statute Prohibiting 
Price-Cutting to Crush Competitors in Par- 
ticular Sections Upheld — Equal Protection of the 
Laws — Court Cannot Review Economic Grounds 
of Legislative Action. U.S. 


In Central Lumber Co. v. South Dakota (Oct. 
Term, 1912, No. 51), it was held by the Supreme 
Court of the United States, in an opinion filed 
on Dec. 2, sustaining the Supreme Court of 
South Dakota, that a statute making it a crime 
punishable by fine for any one “engaged in the 
production, manufacture or distribution of any 
commodity in general use, intentionally, for 
the purpose of destroying the competition of any 
regular established dealer in such commodity 
or to prevent the competition of any person who 
in good faith intends and attempts to become 
such dealer,’’ to discriminate between different 


sections, communities or cities of the state “by 


selling such commodity at a lower rate in one 
section . . . than such person . . . charges for 
such commodity in another section, . . . after 
equalizing the distance from the point of pro- 
duction,’’ was not in conflict with the Fourteenth 
Amendment. 

In reply to the contention that the statute in 
question was a denial of equal protection of the 
laws, because it affected the conduct of only one 
particular class, Mr. Justice Holmes said: — 

“If the legislature shares the now prevailing 
belief as to what is public policy and finds that 
a particular instrument of trade war is being 
used against that policy in certain cases, it may 
direct its Jaw against what it deems the evil as 
it actually exists without covering the whole 
field of possible abuses, and it may do so none 
the less that the forbidden act does not differ 
in kind from those that are allowed: Lindsley v. 
National Carbon Gas Co., 220 U. S. 61, 81; 
Missouri Pacific Ry. Co. v. Mackey, 127 U. S. 
205. 

“That is not the arbitrary selection that is 
condemned in such cases as Southern Ry. Co. v. 
Greene, 216 U. S. 400. The Fourteenth Amend- 
ment does not prohibit legislation special in 
character: Magoun v. Illinois Trust & Savings 
Bank, 170 U. S. 283, 294. It does not prohibit a 
state from carrying out a policy that cannot be 
pronounced purely arbitrary, by taxation or 
penal laws: Orient Insurance Co. v. Daggs, 172 
U. S. 557, 562; Quong Wing v. Kirkendall, 223 
U. S. 59, 62. If a class is deemed to present a 
conspicuous example of what the legislature 
seeks to prevent, the Fourteenth Amendment 
allows it to be dealt with, although otherwise 
and merely logically not distinguishable from 
others not embraced in the law: Carroll v. Green- 
wich Insurance Co., 199 U. S. 401, 411. 

‘‘We must assume that the legislature of South 
Dakota considered that people selling in two 
places made the prohibited use of their oppor- 
tunities and that such use was harmful, although 
the usual efforts of competitors were desired. 
It might have been argued to the legislature 
with more force than it can be to us that recoup- 
ment in one place of losses in another is merely 
an instance of financial ability to compete. If 
the legislature thought that that particular 
manifestation of ability usually came from great 
corporations whose power it deemed excessive 
and for that reason did more harm than good in 
their state, and that there was no other case of 
frequent occurrence where the same could be 
said, we cannot review their economics or their 
facts.” 
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ARBITRATION OF THE PANAMA 
CANAL DISPUTE 


HE President’s view that the exact 

issue in the Panama Canal con- 
troversy has not yet been determined 
evidently springs from a conviction that 
in the course of diplomatic negotiation 
the questions will emerge in sharper 
definition. This attitude is not diff- 
cult to understand. It may be that there 
is not in the present status of the case 
what may be called a definite joinder of 
issue, in the sense of an agreement 
between the parties to the exact ques- 
tion to be determined. This does not 


imply, however, that the complainant 
nation has not stated a definite ground 
of action, or that the legal question 
presented is not clear and readily ascer- 


tainable. The formal protest of the 
British Government lays stress on the 
equality of all nations as the funda- 
mental principle underlying the Hay- 
Pauncefote treaty, and the several alle- 
gations regarding the impropriety of 
specific sections of the Canal Act all 
relate to the single subject of the inter- 
pretation of treaties in accordance with 
the rules of international law. Definite 
relief is also asked for, in the form of such 
steps by this Government as will re- 
move the objections expressed to the 
act, and failing the compliance of this 
Government Great Britain makes an 
offer of arbitration. This expression of 
a willingness to arbitrate will be con- 
strued as tantamount to a request for 
arbitration if negotiations fail. 


Arbitration is a slow and expensive 
process, but might possibly reach a 
termination in time to avoid serious 
business uncertainty and inconvenience 
before the canal is open. In view of the 
obvious advantage of advising com- 
mercial interests of the regulations of 
the canal as far in advance of its actual 
opening as possible, the repeal of such 
clauses of the Canal Act as would be 
unlikely to be upheld by an _ inter- 
national court would offer the ideal way 
out of the difficulty. The easiest and 
best solution unfortunately seems im- 
practicable in view of the attitude of 
Congress, and the recent elections seem 
not to have materially affected that 
attitude so as to offer the incoming 
Administration-any prospect of success 
should it desire to resort to this remedy, 
which is doubtful. The most expeditious 
way of settling the controversy would 


therefore be for the present Adminis- 


tration to exert itself to bring about an 
early submission of the matter to arbi- 
tration. 

The present attitude of the Senate 
is the most disturbing factor, but as we 
must consent to arbitration sooner or 
later, why not do so at once when we 
can with the better grace in view of the 
fact that England has not formally de- 
manded it? When the time comes, the 
Senate simply cannot refuse to arbitrate. 
A power greater than that of Great 
Britain determines surely and _irresis- 
tibly how our Government shall act, 
the power, namely, of international 
public opinion, and an ultimate refusal 
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to arbitrate is unthinkable. As Dr. 
Baty says: 

If a country which has agreed in general 
terms to arbitrate cannot find a suitable set of 
arbitrators anywhere on earth which would be 
fair to herself and to her opponent, the public 
will not be long in directing upon her exactly 
the same force of irresistable disapproval as if 
she had refused to carry out an award.! 


We are bound not only by the terms 
of the Hay-Pauncefote treaty, but also 
by the obligation which we assumed 
when we agreed to arbitrate all dif- 
ferences arising between this country 
and England except those involving 
vital interests and national honor. A 
dispute involving the technical construc- 
tion of treaties and other matters only 
to a minor extent cannot be withdrawn 
from the field of arbitrable questions 
without making this country ridiculous 
in the eyes of the world. 

A common argument heard in many 
quarters is that from the Hague Perma- 
nent Court as at present constituted an 
impartial determination of the question 
is not to be had. This conclusion is 
hardly sound. It is urged that the objec- 
tions upon which the plea for the estab- 
lishment of a Court of Arbitral Justice 
has been based apply with particular 
force to the subject-matter in hand. 
The chief reasons put forward for the 
constitution of the International Prize 
Court as a Court of Arbitral Justice, it 
will be remembered, were the so-called 
diplomatic rather than judicial character 
of the Hague Permanent Court, and the 
need of a tribunal possessing continuity 
of membership and function which could 
always be looked to for disinterested 
application of the law without fear or 
favor. We cordially approve the project 
for a Court of Arbitral Justice, and such 
a court, in our judgment, to attain its 


! International Law, p. 11. 


maximum of usefulness should be com- 
posed chiefly of lawyers, namely, of 
experts in international law and men 
of ripe judicial experience. Such a 
court should not be too small, its moral 
authority being the greater in propor- 
tion to its numbers and it is desirable 
that representatives of the nations inter- 
ested in the dispute should always sit 
in the court if possible in order to assure 
the question being examined from every 
possible standpoint. 

Such a court would be more useful for 
certain kinds of controversies than the 
Hague Permanent Court as now consti- 
tuted. The disputants could always 
count upon an impartial application of 
the rules of international law. For a 
dispute purely legal in character, gov- 
erned by existing rules of law rather than 
by general notions of equity, it would 
offer the ideal mode of arbitration. But 
for certain other classes of disputes it 
might be less adapted. If the dispute 
turned, for example, on some question 
of law not clearly settled, views of lead- 
ing international jurists would be likely 
to be pretty well known in advance, and 
the technical proficiency of the court 
would present in many cases an insur- 
mountable obstacle to the submission 
of a question to arbitration by the 
nation almost certain to lose. Again, 
international law like all law is growing, 
but professionals may incline to be 
more tenacious of traditional rule and 
stereotyped principle than non-profes- 
sionals, and the growth of the equity 
side of international law may perhaps 
come less rapidly through the efforts of 
international lawyers than of states- 
men. For these reasons, we believe that 
some more elastic mode of arbitration 
needs to be available than that pro- 
vided by the proposed Court of Arbitral 
Justice, and that the existing Perma- 
nent Court, which the new court is 
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designed to supplement rather than to 
supplant, offers a more satisfactory and 
a fairer method for the settlement of 
controversies not solely legal in character 
but complicated to a greater or less 
extent by other elements. 

An international court need not be 
rendered subject to national bias merely 
by the presence of representatives of 
the litigant nations in its personnel. 
In the North Atlantic Fisheries arbi- 
tration a splendid exhibition of judicial 
impartiality was furnished by Sir Charles 
Fitzpatrick and Judge Gray. Under the 
rules of the Hague conventions, the 
United States would not secure in a 
court of five judges more than two na- 
tionals, and would more likely have 
only one. The same would hold true of 
Great Britain. The seating of these 
nationals in the tribunal could hardly 
be anything but an aid rather than 
a bar to a fair judgment. 

Those who speak of the diplomatic 
character of the court make a some- 
what loose use of language. In the roll 
of the Permanent Court as now made up 
there are a large number of diplomats it 
is true, but those who have served as 
high officers of state in their respective 
countries outnumber the diplomats, and 
statesmen are not as a class so dominated 
by the habit of compromise as to con- 
fuse justice with expediency. The pro- 
portion of international jurists and 
municipal court judges is large. It 
would be easy to select from the panel, 
statesmen of a disinterested attitude to 
act as arbitrators, to say nothing of 
judges and prominent counsel available. 
The traditional detachment of our bench 
from politics renders easy the nomina- 
tion of a suitable arbitrator from the 
ranks of our judiciary, who would have 
power to deal dispassionately with any 
political feature of the controversy. 

Certainly the United States would 
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not be justified in declining arbitration 


_on the ground that not rules of inter- 


national law alone are involved, but 
the right of a nation to regulate its own 
domestic affairs as well, and that no 
tribunal is available for the impartial 
determination of the controversy in all 
its aspects. If this nation fears to sub- 
mit its case to the judgment either of 
statesmen or of international lawyers, 
to what other sort of tribunal should it 
be submitted? It must be a very bad 
case indeed for our country to decline 
arbitration on such insecure grounds. 





THE CASE OF ELIZABETH ROB- 
INSON 

UST now, when the question of the 

existence or non-existence of a 
criminal type is receiving so much 
attention, lawyers and criminologists 
will be especially interested in the case 
of Elizabeth Robinson, who on October 
9 pleaded guilty in a London court to a 
charge of shoplifting and was sentenced 
to eighteen months imprisonment with 
hard labor. The London Times makes 
the following statement with reference 
to the case: — 

“A wardress from Holloway Prison 
produced the following record of the 
woman’s sentences: 1854, four months 
imprisonment; 1854, eight months; 1857, 
fourteen days; 1858, three months; 
1859, six months; 1859, three years 
penal servitude; 1864, seven years; 
1869, ten years; 1882, ten years; 1890, 
twelve months; 1896, twelve months; 
1897, three months; 1898, three months; 
1900, four months; 1901, three years; 
and 1910, twelve months.” 

The defendant received the first of her 
eighteen sentences when twelve years 
of age, and, at the time of her latest, 
she had just attained the three score 
years and ten allotted unto her by the 
Psalmist. She is of “the gentler sex.” 
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Moreover, she commenced her career 
early and has followed it with a jewel- 
like consistency to a ripe old age. And, 
in view of these facts, it is only reason- 
able to suppose that the defendant finds 
consolation during her present incar- 
ceration in the reflection that her record 
is probably without a parallel in the 
history of criminal law. 


RECOLLECTIONS OF AUSTIN 


N HER exceedingly readable remin- 

iscences entitled “‘The Fourth Gen- 
eration,’ Mrs. Janet Ross gives some 
interesting recollections of her grand- 
father, John Austin. She was deeply 
impressed in girlhood with the force of 
his intellect, and speaks of his having 
instructed her in the importance of clear 
thinking and precise language. She repro- 
duces letters received by her grand- 
mother from men of distinction at the 
time of his death, which show in what 
high regard his gifts were held, and how 
eagerly his opinions on all questions were 
sought by leading men of the time. 

John Austin was the son of a miller, 
who married the daughter of a small 
gentleman farmer or yeoman. The 
father’s education had been neglected, 
but under the influence of his wife, 
who was well educated, he tried to over- 
come its defects, and was fond of read- 
ing books on history and _ political 
economy. From him the son seems to 
have inherited a very exact mind, though 
the exceptional abilities of the mother 
perhaps played a more important role 
in his heredity. 

Carlyle’s description of Austin as “a 
lean, grey-headed, painful-looking man 
with large earnest eyes and a clanging, 
metallic voice—a very worthy sort 
of limited man,” tallies with the grand- 
daughter’s recollections in some points 
but not in all. She recalls his voice as 


rich and musical, and while she speaks of 
the strain of melancholy inherited from 
Austin’s mother, she says that it was 
relieved by the Austin love of fun, re- 
calling, how as a boy, he would so 
deeply engage his father with his own 
conversation at table that the father did 
not notice that John had drunk up his 
glass of beer. Carlyle’s phrase, ‘‘a very 
limited man,” conjures up an impression 
of something the opposite of brilliancy, 
but we are assured by Mrs. Ross that 
Austin was most eloquent, and that once 
he was launched in a discussion it was 
almost impossible to stop him. Un- 
doubtedly, however, much of the atten- 
tion which Austin received from bril- 
liant men of his time was due to the 
remarkable gifts of his wife, whose salon 
in Paris was said by a writer in the 
Atheneum to rival that of Mme. de 
Staél in distinction. 

Austin is also recalled as “‘remark- 
ably handsome, with splendid eyes and 
a very erect carriage.’ His ¢yes must 
have been inherited from his grand- 
mother, who had gypsy blood in her 
veins. 

The Austins were not wealthy, and 
Mrs. Austin could only offer her distin- 
guished guests a cup of tea. After the 
revolution drove the family from France 
to reside at Weybridge, it seems to have 
been Sarah Austin’s literary labors which 
partly at least served to maintain them 
during the remaining twelve years of 
Austin’s life, during which his health 
was greatly impaired. 

Mrs. Austin lived for eight years 
after her husband’s death, long enough 
to complete the great task of editing his 
lectures, on which she labored hard for 
six years. ‘The work was a difficult 


one for a woman already old and suffer- 
ing from disease of the heart to under- 
take, and only what St. Hilaire aptly 
termed her intelligence virile enabled her 
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to complete so noble a monument to her 
husband’s memory.”’ Surely no homage 
to the author of “Lectures on Juris- 
prudence” can be adequate which does 
not pay tribute to the devotion of his 
accomplished wife. 


MR. JUSTICE LAWRANCE 


N CONNECTION with the death of 

Sir John Compton Lawrance, for 
twenty-two years a Judge of the King’s 
Bench Division of the English High 
Court, the Law Journal recalls that he 
was described by Lord Brampton as a 
pleasant colleague, and it may have 
been partly because, as the Law Journal 
says, he was possessed of ‘‘a dry humor 
which was inspired by common sense.” 

“Your able and learned counsel,” he 
once told a prisoner, “has described you 
as an upright man. He may be right. I 
see that in 1890 you were convicted of 
coining; that of itself may be an attri- 
bute of rectitude — I express no opinion. 
In 1893 you were sent to prison for three 
months for keeping a gambling-house — 
that again may be an attribute of recti- 
tude. Since then you have been con- 
victed of forgery, which also, perhaps, is 
consistent with rectitude —and again 
I express no opinion. But on the whole I 
think you had better go to prison for 
six months with hard labor.” 


THE WORM TURNED 


R. L. M. THOMPSON, formerly 

superintendent of the Home for 
the Feeble-Minded at Marshall, Mis- 
souri, was on the stand the other night 
as an expert witness in a case where 
one side claimed the testator was of 
unsound mind. In answer to the long 
hypothetical question of the attorney 
who called him, Dr. Thompson gave 
it as his opinion that the testator was 
afflicted with ‘senile dementia.”’ 
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Across the room sat a young attor- 
ney with a formidable battery of medi- 
cal books close to hand. It was his 
duty to cross-examine the expert and to 
show his opinion was at variance with 
the books. The stenographer sweat 
blood while the young lawyer fired inter- 
rogatories with ten-jointed italic words 
at the witness’s head. In varying forms 
the same questions were asked and re- 
asked at wearisome length. Dr. Thomp- 
son was good-natured and stood the 
ordeal without complaint until nearly 
midnight. Then retribution came as 
simply and as naturally as an infant’s 
smile. 

“Doctor,” said the young cross-ex- 
aminer, pointing a severe finger at the 
witness, ‘you have given it as your 
judgment that the testator was suffering 
from what you are pleased to term ‘senile 
dementia.’ Now, I wish you would re- 
peat to this jury some of the evidences 
of ‘senile dementia’ in a patient.” 

There was just the ghost of a gleam in 
the doctor’s eyes as he replied. 

“Well, the books say when a man has 
‘senile dementia’ one of the symptoms 
is to ask the same question over and 
over again after it has been clearly 
answered.” 


THE RECALL DEMANDED 


A judge in a New York night court declares that 
“‘No man has a right to make an ass of himself.”’ 
— News Item. 


HE courts have reached a pretty pass 
When judges talk that way. 
The ancient right to be an ass 
And balk and kick and bray 
Is older than the Constitution, — 
Inherent in humanity, 
Christian, Hindu and Confucian, — 
And there’ll be some profanity 
If this decision stands. 
Teddy I'll tell you what! 
Let’s form a coalition. 
Republican and Democrat, 
Progressive, Prohibition, 
And Socialist will all 
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Demand immediate recall 
Of such a rank decision. 
Some rights we can surrender 
And let some insults pass; 
But on this point we’re tender; 
The right to be an ass 
Is ours while runs the water 
Or grows the verdant grass. 
SIRIUS SINNICUS. 





THE FIRST ATTACK 


(Communicated by William H. Hamby, Chil- 
licothe, Mo.) 

HE old adage, “the first attack 
wins half the battle,”’ was proved 
by the experience of Jerry Naylor. 

Jerry was the young prosecuting attor- 
ney of a mountain county, and during 
his first year in office convicted and 
caused to be sent to the penitentiary 
Red Dugan, a notorious timber thief. 

As Red Dugan’s term was about to 
expire frequent warnings came to the 
young attorney to be on his guard, as 
the convict had made threats on his 
life. Jerry knew that Dugan was a 
dangerous man and prepared to defend 
himself. 

But one day, soon after the ex-con- 
vict had returned home, Jerry went to a 
neighboring town to try a case. On 
his return he had to ride through a long 
stretch of lonely woods, and in the most 
unfrequented strip of the road he saw 
Red Dugan standing beside the road 
with a double barreled shotgun. Jerry, 
who weighed less than one hundred and 
twenty-five, was suddenly and acutely 
conscious that he was entirely unarmed, 
but he was already too near to turn 
back. Instead he rode leisurely forward 
and just when opposite Dugan, sprang 
from the saddle, and with a suddenly 
terrible and ferocious voice demanded : — 

“Red, I hear you threatened to kill 
me on sight. How about it?” 

Red suddenly turned pale. His hands 
shook, and he replied unsteadily : — 


“Why — why — why, Mr. Naylor, it’s 
a lie.”’ 

“Then shake,” said the young attor- 
ney, extending his hand. A moment 
later he jumped on his horse and rode 
away unmolested. 





COLONIAL SUMPTUARY LAWS 


HE founders of Boston were 
thoroughly English in their social 
traditions. They believed in distinctions 
of rank. Only a few persons of unques- 
tioned eminence, including ministers and 
their wives, received the title of Mr. or 
Mrs. The higher magistrates also took 
the title, but deputies to the General 
Court were not honored with it. They, 
along with the great body of citizens, 
were dubbed Goodman, and their wives 
Goodwife. 

If a Mr. lost his reputation — in those 
days that followed immediately upon 
his loss of character — he was degraded 
to the rank of Goodman. Officers of 
the church and of the militia received 
the titles of their rank or office. Servants 
were not accorded any prefix to their 
names. They were plain John or James. 

The distinctions of rank were also 
preserved by differences in the style and 
material of dress. But a democratic 
leaven and a desire for fine clothes were 
both at work. They soon told upon the 
manners of the settlers. 

Within fifteen years from the settle- 
ment of the town, men in humble station 
began to dress as their betters. The 
statute-book shows that the magistrates 
were sorely troubled, both to preserve 
the traditional distinctions in dress and 
to keep fashion within the bounds of 
decorum. 

A man not worth two hundred pounds 
was forbidden to wear gold or silver lace, 
or buttons, or points at the knees. 
Women whose property did not reach 
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two hundred pounds in value were 
ordered not to wear silk, or tiffany hoods, 
or scarfs, or any apparel with any lace on 
it, gold, silver, or thread. 

The General Court was plain-spoken 
in giving its reasons for enacting this 
law. It records “its utter detestation 
and dislike that men of mean con- 
dition should take upon them the garb 
of gentlemen.” 

The court’s “‘detestation and dislike”’ 
also extended to “women of the same 
rank”’ who wore the garments “‘allowable 
to persons of greater estates or more lib- 
eral education.’’ Such practices, ‘‘in 
persons of mean condition,’”’ the court 
judges “‘intolerable.”’ 

But though “intolerable,” the court 
had to endure not only this leveling 
spirit, but the desire for display. They 
passed laws against ‘‘slashed clothes,” 
which showed the linen underneath, and 
against “short sleeves, whereby the 
nakedness of the arm may be dis- 
covered.” 

But the democratic spirit, aided by 
the women’s fondness for dress, was too 
strong for the legislature to master it. 

They reluctantly acknowledged that 
the colony had outgrown its minority, 
and was not to be retained in leading 
strings, by abolishing these sumptuary 
laws. Thenceforth men and women 
were allowed to dress as their taste 
dictated. 


” 


HUMORS OF GERMAN COURTS 


N Berlin not long ago an _ iron- 
worker was sent to prison because 
he had laughed at a policeman. It 
appears that, as this man was proceed- 
ing along a street one day, his risibili- 
ties were aroused by the sight of a par- 
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ticularly stout policeman giving chase 
to a dog. The offender was promptly 
haled into court and “sent up” for 
“scandal.” 

A German, in attempting to board a 
moving train, fractured his leg. After 
six months in a hospital, he was dis- 
charged; whereupon the State Railway 
Department at once prosecuted him for 
“infringement of regulations.’”” He was 
fined a sum equivalent to five dollars. 

Upon entering an omnibus a man trod 
on the foot of a woman, who was so in- 
censed by the incident that she re- 
marked that he walked like a hen. For 
this term of reproach the lady was fined 
twenty marks. 

Claire Waldoff, the Berlin singer, 
once cleverly outwitted the police. She 
had been warned that if she sang any 
of her songs on Easter Sunday there 
would be trouble. But announcement 
was, nevertheless, made that Claire 
Waldoff was positively to appear. She 
did so — so did the police; and she sang 
the German National Anthem. The 
promised prosecution did not take place. 


MUMM’S THE WORD 


A member of the Mumm family of Paris, whose 
name is a household word with champagne drinkers, 
was recently shot by an American woman said to 
be socially prominent. No arrest was made and 
the family made every effort to keep the matter 
quiet. News Item. 


| nened this little tragedy 
Enacted in Paree, 
No doubt there lies some comedy, 
For it is plain to see 
She would not shoot without a cause 
Considering that it 
Is dead against all laws. 
But silent as the grim old Sphynx 
And as an oyster dumb 
Are all who know the facts. 
Mumm says, “Keep mum.” 
I wonder why! 
SIRIUS SINNICUS. 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Green Bag in the way of legal antiguities, facetie, and anecdotes. 














USELESS BUT ENTERTAINING 


Railroad Attorney—‘ You are sure it was our ° 


Flier that killed your mule? What makes you so 
positive?”’ 

Rastus— He dun licked ebry other train on 
de road.” —Puck. 





We have yet to learn the name of the Ameri- 
can lawyer mentioned by London Law Notes, 
who lost no opportunity of paying attention 
to the members of the jury, and on one occa- 
sion, when his voice was drowned by a loud 
peal of thunder, turned to the jury and said 
solemnly, ‘‘Gentlemen, pardon this unseemly 
interruption.” 


An Indian judge, when first appointed to his 
positior, was not well acquainted with Hindu- 
stani. He was trying a case in which a Hindu 
was charged with stealing a ‘‘nilghai.”” The judge 


did not like to betray his ignorance of what a 
nilghai was, so he said, ‘“‘Produce the stolen 
property.” 

The court was held in an upper room, so that 
the usher gasped, ‘‘Please, your Lordship, it’s 
downstairs.” 

“Then bring it up instantly!” sternly ordered 
the judge. 

The official departed, and a minute later a loud 
bumping was heard, mingled with loud and 
earnest exhortations. Nearer came the noise, 
the door was pushed open, and the panting official 
appeared dragging in the blue bull. 

The judge was dumbfounded, but only for an 
instant. 


“Ah! That will do,’’ said he. “It is always 
best, when possible, for the judge personally to 
inspect the stolen property. Remove the stolen 
property, usher.’’ — Bombay Gazette. 





The Legal World 


Monthly Analysis of Leading Legal Events 


The proceedings in the dynamite case 
at Indianapolis, consuming twelve weeks 
and including the testimony of more 
than five hundred witnesses for the prose- 
cution, seem to have been needlessly 
protracted notwithstanding the magni- 
tude of the case. Clearly Judge Ander- 
son labored to give the defendants a 
fair trial, and it is impossible to avoid 
the conclusion that if any error was 
committed by the Court, it was in giv- 
ing the defendant labor union officials 
the benefit of too many doubts. But 
the outcome was a vindication of jus- 
tice. The trial perhaps exhibits the con- 
stant presence, in a democratic society, 
of menacing symptoms of public opinion, 
in this case emanating from the labor 
unions, which compel a court to defer 
unduly to the power of class prejudice. 
In a community which prided itself on 
the efficiency of every department of 


its government the courts would have 
a freer hand and could act with greater 
dispatch, with less fear of wounding the 
feelings of social classes. 

The action taken by the Law Asso- 
ciation of Philadelphia at its annual 
meeting places the responsibility of re- 
forming the court system of Philadelphia 
on the shoulders of the legislature, which 
cannot now evade it. The association 
had two projects before it, one for the 
addition of a new judge to each of the 
five Courts of Common Pleas, the other 
for a constitutional amendment render- 
ing possible the establishment of a Muni- 
cipal Court on the lines of that of 
Chicago. The Municipal Court is clearly 
desirable, the lesser judicial functions 
at present devolving upon police magis- 
trates who make up a superannuated 
machinery. The association hesitated 
to ask the legislature for two distinct 
measures, fearing that only one could 
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be secured, but its action shows that it 
regards the two as of equal importance, 
and is more frank and satisfactory than 
emphasis either on the need of immediate 
relief or on that of provision for the 
future would have been. 

Dr. Eliot’s timely remarks on the 
abuse of the pardoning power are inter- 
esting in connection with the fact that 
Governor Foss pardoned ninety-six con- 
victs in Massachusetts in 1912. Gov- 
ernor Donaghey of Arkansas pardoned 
360 convicts on Dec. 17. The Governor’s 
action seems to have been dictated by 
worthy motives, in the endeavor to 
break up a pernicious convict lease sys- 
tem, the pardoned offenders having 
been sentenced in many cases by small 
justices of the peace to terms of fifteen 
years or more for minor felonies. In 
th’s connection, however, it is well to 
emphasize the principle that “‘no Gov- 
ernor, no matter how great his intellec- 
tual equipment or how pure his motives, 
ought to have such power.” This quo- 
tation from the recent comment of the 
Outlook on the Patrick case wel! expresses 
the need of a Governor’s having the 
advice of a competent board of penal 
experts in such matters. 

The Governors’ Conference at Rich- 
mond failed to take any decisive action 
on important subjects such as the pro- 
posed uniform acts proposed by the 
Uniform State Laws Conference, but 
adopted a commendable resolution dep- 
recating lynch-law which is hopeful as 
reflecting a sound public opinion on 
the subject. 


Personal 


Hon. Charles M. Start, for the past 
seventeen years Chief Justice of the 
Minnesota Supreme Court, sat with his 
colleagues of the court for the last time 
Dec. 24. On the first of the year Cal- 
vin L. Brown, Associate Justice, became 


Chief Justice of the Supreme Court. 
The retiring Chief Justice was presented 
with a beautiful cane of Spanish snake- 
wood by his associates on the bench. 


President Taft has made up his mind 
to accept the proffer of the Kent pro- 
fessorship of law at Ya'e and probably 
will take up his duties at New Haven 
early in the spring. The President, is 
said to have determined uon accepting 
the Yale professorship for several rea- 
sons. He will not be restricted merely 
to lectures to Yale students, but will 
be permitted to lecture, if he desires, 
in other law schools or upon the plat- 
form, or to engage in any other occupa- 
tion which he sees fit. 


Hon. William W. Morrow, judge of the 
United States Circuit Court at San 
Francisco, announced Dec. 2 that he 
would retire from the bench in July, on 
the day when he attains the age of 70. 
He will take advantage of the oppor- 
tunity of quitting the bench after 
twenty-two years of service. During 
these twenty-two years Judge Morrow 
has rendered 600 decisions. He has held 
court in California, Oregon, Alaska, 
Washington, Montana, Idaho, the 
Hawaiian Islands, and in the United 
States Court for China. Among his 
notable services was the establishment 
of the United States District Court in 
the new state of Arizona. 


Judges Albert Haight and Irving G. 
Vann retired from the New York Court 
of Appeals Dec. 31, under the age limit. 
Judge Haight had had a service of forty 
years on the bench and Judge Vann a ser- 
vice of thirty-one years. On the last 
day when the Court was in consultation 
they were presented with loving cups 
by their associates on the bench. nO 
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Jan. 2 Judge Vann was the guest of 
honor at a dinner tendered him by the 
Oswego County Bar Association at Os- 
wego. On Jan. 6 Judges Vann and 
Haight were honored at a dinner given 
by the Albany Bar Association. They 
are succeeded in the Court of Appeals 
by Judges Hogan and Cuddeback, who 
were elected in November. 


Mr. John Kennish, having completed 
his term of service as Judge of the 
Supreme Court of Missouri, has re- 
sumed the practice of the law and has 
become a member of the firm of New, 
Kennish & Krauthoff, with offices in 
the Gloyd Building, Kansas City, Mis- 
souri. 





The Sherman anti-trust law is prov- 
ing its adequacy as a civil statute, and 
there is no necessity for the much 
discussed proposed amendment particu- 
larizing unlawful practices in restraint 
of trade, according to George W. Wicker- 
sham, Attorney-General of the United 
States, in his annual report submitted 
to Congress Dec. 5. On the other hand, 
however, the Attorney-General does not 
pass judgment upon the efficacy of the 
anti-trust act as a criminal statute. 
He merely says: ‘‘The experience of the 
last year in endeavoring to enforce 
criminal liability under the Sherman 
law has not been encouraging.”” The 
Attorney-General defends the Com- 
merce Court, the abolition of which was 
attempted at the last session of Con- 
gress. A return to the old methods of 
distributing litigation arising from the 
orders of the Inter-State Commerce 
Commission to the district courts would 
be injurious to the interests of the pub- 
lic and delay the administration of 
justice, says Mr. Wickersham. 


Bar Associations 
Nebraska. — Frank B. Kellogg of St. 
Paul, speaking before the meeting of 


the Nebraska State Bar Association at 
Omaha Dec. 30, defended the integ- 
rity of the American judiciary and con- 
demned what he said was a disposition 
to criticize the courts. He declared that 
of all the branches of the Government, 
the judicial, in his opinion, was the 
least subject to the exercise of arbitrary 
power, to scandal, or improper influ- 
ences. Mr. Kellogg said he believed it 
to be a fact that the Supreme Court of 
the United States is the most progres- 
sive and liberal branch of this Govern- 
ment, and that it has always been 
solicitous for the rights of the people. 
“The people,” he said, ‘‘who are de- 
nouncing the Supreme Court as reac- 
tionary and the ‘last resort of the vested 
interests’ should remember that but 
for the decisions of that Court, com- 
mencing with those written by John 
Marshall and ending with the latest 
decision under the commerce clause, 
the nation would have been powerless 
before the greatest combinations of wealth 
and power that any age has ever seen.” 


Pennsylvania. — A midwinter meet- 
ing of the Law Reform and Executive 
Committees of the Pennsylvania Bar 
Association was held at Philadelphia 
Dec. 28. The Committee on Law Re- 
form will have the bills recommended by 
the Association at the last annual ses- 
sion introduced in the legislature. They 
are as follows: (1) “An Act regulating 
trial by jury in civil causes in courts of 
record of this Commonwealth,” which 
requires the trial judge, at the request 
of either party, to direct the jury, in 
addition to the general verdict ren- 
dered by it, to answer specific questions 
submitted by the parties, the answers 
to be recorded with the general ver- 
dict; (2) ‘“‘An Act providing what effect 
shall be given to admission to practice 
in the Supreme Court when the person 
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so admitted applies for admission to 
practice in the other courts of this Com- 
monwealth”; (3) “An Act providing 
that no judgment shall be set aside or 
reversed or new trial granted unless 
the error complained of has injuriously 
affected the substantial rights of the 
parties’; (4) ‘An Act relating to the 
beginning of elections.’’ Cape May has 
been selected as the place for the annual 
meeting of 1913. 


Philadelphia Law Association 


At the annual meeting of the Law 
Association of Philadelphia, on Dec. 3, 
the following resolution was adopted, 
after the submission of a report from 
the Special Committee on the Judicial 
System of Philadelphia County, of 
which George Wentworth Carr was 
chairman : — 

“Resolved, That the report of this 
Committee be adopted; that the Com- 
mittee be* continued with power to 
cause to be introduced into the next 
session of the General Assembly, and 
to take all proper measures to secure 
the passage of, an act adding one judge 
to each of the five Courts of Common 
Pleas of Philadelphia, and for securing 
an amendment to the Constitution to 
permit the establishment of a Muni- 
cipal Court along the lines of the 
Chicago Municipal Court.” 

Mr. Carr, in presenting the report, 
said that the chief arguments in favor 
of a Municipal Court were a more rapid 
trial of cases and a special judge for 
domestic relations cases and juvenile 
court work, both of which could be ob- 
tained at once by increasing the num- 
ber of our present Common Pleas 
judges, and that the trial of small cases 
without juries, which was another ad- 
vantage of the Municipal Court of 
Chicago, could be facilitated by a spe- 
cial statute to be introduced in our next 
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legislature, giving our present Common 
Pleas judges that power. There was 
some debate on the subject, several 
speakers questioning the advisability 
of asking the legislature to increase the 
Courts of Common Pleas and also to 
take the initial step toward amending 
the Constitution so as to provide for a 
Municipal Court. 

A proposed resolution opposing the 
principle of the recall of judicial deci- 
sions was opposed by Dean William 
Draper Lewis and referred to a com- 
mittee for consideration. 

The following officers were elected: 
Chancellor, Hampton L. Carson; vice- 
chancellor, Frank P. Prichard; secre- 
tary, Meredith Hanna; treasurer, Wil- 
liam W. Smithers. 


The Governors’ Conference 


The fifth conference of the Governors 
of states was held at Richmond, Va., 
early in December, dealing with a 
variety of subjects criticized by the New 
York Evening Post as not concerning the 
majority of the Governors assembled. 
The newest subject to come up for con- 
sideration, that of agricultural credit, 
was discussed at Washington at the invi- 
tation of President Taft. A committee 
of five was appointed to draft uniform 
state legislation under which old style 
farm mortgages could be replaced with 
short or long farm bonds. Governor 
O’Neal suggested that a committee 
should be appointed to prepare a bill to 
authorize the organization of land mort- 
gage banks for incorporation under state 
charters and similar to those that exist 
in Germany. 

The subject of the punishmeft of 
criminals attracted most attention. Gov- 
ernor Shafroth of Colorado advocated 
lenient but certain punishment, and 
cited his own state as an example of the 
successful working of this system. Gov- 
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ernor Baldwin of Connecticut advocated 
more rigorous methods, such as the 
restoration of the whipping-post and 
sterilization. He would have criminals 
convicted of rape sterilized. Governor 
Blease, in this connection, made his 
sensational defense of lynching for rape, 
but was met with a defense of lawful 
and orderly government by Governor 
Kitchin of North Carolina, Governor 
Gilchrist of Florida, and Governor Mann 
of Virginia. On the next day Governor 
Carey of Wyoming asked Blease if he 
had not taken the oath to uphold the 
Constitution. The South Carolina Gov- 
ernor replying with an intemperate slur 
on the Constitution, the Conference, at 
the suggestion of two Southern Gov- 
ernors, O’Neal of Alabama and Mann 
of Virginia, adopted by an overwhelm- 
ing majority an anti-lynching resolu- 
tion: — 

“Resolved, That it is the sentiment of 
the Conference of Governors in session 
at Richmond, Va., December 6, 1912, 
that the whole power of the several 
states should be used whenever necessary 
to protect persons accused of crime of 
every kind against the violence of mobs 
and to provide for speedy, orderly, and 
impartial trials by courts of competent 
jurisdiction, to the end that the laws 
for the protection of life and property 
be duly enforced and respected by the 
people.” 

Governor Blease’s attitude has been 
generally denounced by the Southern 
press. 

Discussion of a state income tax was 
led by Governor McGovern of Wiscon- 
sin, who read a paper. Ex-Governor 


Augustus E. Willson of Kentucky also 
read a paper on the subject. Governor 
McGovern asserted that the Wisconsin 
income tax had succeeded as strikingly 
as the old personal property tax failed, 
in compelling persons of means to pay 
their just ‘share of the support of the 


state government. He attributed the 
failure of the income tax plan in other 
commonwealths to lax administration. 

“The country has gone railroad mad,” 
said Governor Foss of Massachusetts in 
an address designed to arouse public 
sentiment to concerted action in the 
development of inland waterways. He 
asserted a transportation crisis faced 
the country, and that the key lay in 
waterway development. 

Papers were read by Governor Od- 
die of Nevada and Hawley of Idaho, on 
uniformity in laws governing divorce. 

The Conference adjourned to meet in 
Colorado Springs next year. 





The Dynamiting Case 


The prosecution of officials of the 
International Association of Bridge and 
Structural Ironworkers in connection 
with the dynamiting of the Los Angeles 
Times Building in October, 1911, and 
other outrages was concluded at Indiana- 
polis Dec. 28, when verdicts of guilty 
against thirty-eight labor leaders were re- 
turned. Indictments having been found 
by the federal grand jury Feb. 6, 1912, 
the trial opened on Oct. 1, just two years 
after the Los Angeles explosion. Of the 
fifty-four original defendants, some were 
discharged, and two others, McManigal 
and Clark, pleaded guilty. A jury was 
secured in thirteen hours, on October 3, 
consisting mostly of farmers. At the 
trial before federal Judge Anderson 
the Government presented 549 witnesses, 
whose testimony covered 25,000 pages, 


‘and a quarter as many witnesses ap- 


peared for the defense. The jury was 
out seventeen hours. The prosecution 
cost the Government in the neighbor- 
hood of $750,000. Judge Anderson 
passed carefully upon every phase of 
the complicated trial. His efforts to 
give the convicted men every possible 
chance under the law, and his attitude 
of mercy in passing sentence, were strik- 
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ing features of the final session in the 
case on Dec. 30. The Court declared 
that the evidence showed some of the 
men to be guilty of murder, but that 
as they were not charged with that crime 
in the indictments, they could not be 
punished for it. ‘“The certainty of pun- 
ishment, not its severity,” said the Court, 
‘is the important consideration in the 
administration of criminal justice.’’ Ac- 
cordingly, the heaviest sentence im- 
posed was that passed on Frank M. 
Ryan, president of the Ironworkers’ 
International Union, who was given 
seven years’ imprisonment. Eight others 
were sentenced to prison terms of six 
years. 


The Panama Canal Protest 


The text of the formal protest of the 
British Government against the provi- 
sion of the Panama Canal act exempt- 
ing American coastwise shipping from 
paying tolls was first made public early 
in December. The protest, which was 
in the form of a letter to Ambassador 
Bryce from Earl Grey, was a cogently 
reasoned document, moderate in tone, 
which concisely stated arguments al- 
ready largely familiar, and carefully 
forbore to dispute the legal rights of 
the United States to control the canal 
and to aid American shipping by sub- 
sidy if it should so desire. The Senate 
received the protest in the same spirit 
as that in which it treated the exemp- 
tion of American coastwise shipping last 
summer, with about the same majority 
in favor of dealing with the question of 
tolls as purely a domestic question in- 
volving no breach of treaty obligations. 
The President of the United States has 
missed the opportunity to dignify the 
closing months of his administration by 
urging that the issue of the alleged vio- 
lation of the Hay-Pauncefote treaty be 
submitted to the Hague Permanent 
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Court of Arbitration as soon as prac- 
ticable. He did, in his speech before the 
International Peace Forum in New York, 
Jan. 4, declare himself in favor of arbi- 
tration, ‘when we have reached the 
exact issue’ and when diplomatic nego- 
tiation has failed, thus exhibiting a 
slight modification of his views since 
his recent utterance in favor of deter- 
mination of the questions in our national 
courts. But the issue has already been 
presented, and a government which seems 
to be in the wrong can scarcely rely on 
diplomacy to right itself. 


Society for Judicial Settlement of Inter- 

national Disputes 

“Essentials to be Applied by an Inter- 
national Court” and ‘Sanctions of Inter- 
national Law” were special topics for 
discussion at the third annual confer- 
ence of the American Society for the 
Judicial Settlement of International Dis- 
putes held at Washington, D. C., Dec. 
20-21. A strong sentiment showed itself 
in favor of the arbitration of the Panama 
Canal dispute. Everett P. Wheeler 
made a notably persuasive address in 
which he urged that the President of 
the United States accept the proposal 
of arbitration contained in the formal 
protest presented to this Government 
by Earl Grey. He quoted from the 
treaties of 1850, 1901 and 1908, between 
the United States and Great Britain, 
and from his quotation drew the con- 
clusion that “it would be better a 
thousand times that the United States 
should submit its case to the Hague 
tribunal than that it should be false to 
its plighted faith and the honorable 
traditions of one hundred and twenty- 
five years.” 

Governor Simeon E. Baldwin of Con- 
necticut presided and in his annual 
address discussed the international court 
as an incident of the evolution of the 
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modern world. Attorney-General Wicker- 
sham discussed the Supreme Court of 
the United States as a prototype of a 
court of nations. 

Professor Paul S. Reinsch of the Uni- 
versity of Wisconsin declared in an 
address that ‘‘a state is internationally 
responsible for injuries which may be 
inflicted upon the subjects of other states 
within its territory,’’ and he added that 
it is unworthy of the United States that 
“where we have always been inclined 
to hold other nations responsible for 
injuries to our citizens we have failed 
to make arrangements by which our 
national Government shall be respon- 
sible in similar cases.”’ 

Henry B. F. McFarland said that it 
would not be the armies and navies of 
the world which would make an inter- 
national tribunal powerful, but an en- 
lightened public opinion behind it. If a 
supreme court of the world were once 
established, the various countries would 
vie with each other in appointing to it 
their ablest and most honorable men. 

Joseph E. Davies of Madison, Wis., 
declared that world-wide public opinion 
would support the judgment of a wise 
and capable international court in the 
majority of cases which might be brought 
to it for settlement. 

Thomas Willing Balch of Philadelphia 
expressed the opinion that many im- 
provements might be made in the exist- 
ing body of international law and that 
much could be accomplished through 
constructive legislation by future peace 
congresses. 

Joseph H. Choate of New York was 
elected president and Dr. Charles W. 
Eliot vice-president of the Society. Dr. 
James Brown Scott was chosen secre- 
tary and J. G. Schmidlapp of Cincin- 
nati treasurer, with an executive com- 
mittee composed of the above-named 
and Theodore Marburg, Minister to 
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Belgium; John Hays Hammond, Gov- 
ernor Baldwin, W. W. Willoughby and 
Henry B. F. McFarland. 


Prominent Organizations Meet in Boston 


Many interesting papers were pre- 
sented at the annual sessions of the 
American Political Science Association, 
the American Economic Association, the 
American Sociological Society, the Ameri- 
can Association for Labor Legislation, 
the American Historical Association, 
American Statistical Association, and 
the Efficiency Society, held jointly in 
Boston during the last week of Decem- 
ber. A large amount of attention was 
devoted to the general subject of social 
welfare legislation and to recent social 
tendencies, and many distinguished 
scholars and publicists took part in the 
proceedings. 

An important paper was read before 
the American Political Science Associa- 
tion by Professor Walter J. Shepard of 
the University of Missouri, on ‘The 
Theory of the Subjective Right to Vote.” 
The speaker maintained the doctrine of 
popular sovereignty to be an outworn 
fallacy; ‘“‘we must learn to recognize 
the electorate as an organ of govern- 
ment.’’ At the same meeting Professor 
Roscoe Pound of Harvard Law School 
discussed ‘The Political and Economic 
Interpretations of Jurisprudence,” and 
Charles H. McIlwain of Harvard Univer- 
sity spoke on “The Tenure of English 
Judges.’ Professor Frederic J. Stimson 
defended the initiative and referendum, 
but opposed the recall of judicial deci- 
sions as tending to obliterate the dis- 
tinction between constitutional and stat- 
ute law. Professor William F. Wil- 
loughby, Professor Frank J. Goodnow, 
and others spoke on national budgets. 
An interesting conference on ‘“‘The Press 
and Public Opinion’’ was participated 
in by Talcott Williams, Rollo Ogden, 
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Arthur Brisbane, Professor Henry Jones 
Ford, and several newspaper editors. 

At the meetings of the American Eco- 
nomic Association Professor Irving 
Fisher presented his well-known plan 
for the standardization of the gold 
dollar, and this subject and many others, 
such as that of banking reform, were 
discussed. There was a debate on “Gov- 
ernmental Price Regulation,” Professor 
J. M. Clark of Amherst College and Pro- 
fessor F. W. Taussig of Harvard holding 
its future to be uncertain, but Professor 
Chester W. Wright of the University 
of Chicago and Professor John H. Gray 
of the University of Minnesota urging 
its benefits. Professor David I. Kinley 
of the University of Illinois was elected 
president for the coming year. 

The newest social movements were 
strongly reflected in a paper read by 
Professor Albion W. Small of the Uni- 
versity of Chicago before the Ameri- 
can Sociological Society, the meetings 
of which he opened as its president. 
Taking for his topic ‘“The Present Out- 
look of Social Science,” he said in part: 

“Most of the recent demands by 
various types of agitators for economic 
reform have spent their strength in 
challenging the justice of our distribu- 
tive system, and in proposing substi- 
tutes. Beneath these relatively superfi- 
cial matters, however, is the antecedent 
question, which has scarcely been for- 
mulated, namely: Whether capitalism, 
as we know it, is compatible with social 
solvency. 

“How far can our practice of acceler- 
ated capitalization go before it will 
overtake the capacity of production 
operations to carry the increasing bur- 
den? The question challenges not econ- 
omists alone. Our present knowledge 
that the latifundia system undermined 
the strength of Rome came through the 
combined work of our whole apparatus 
of social science. The most vital task 
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of our period is confirmation or removal 
of the suspicion that the capitalism of 
our era is a social fallacy as patent and 
as fatal as the Roman latifundia. 

“The task will not be finished without 
the co-operation of all our social sciences 
from the historical, functional, moral and 
instrumental standpoints.” 

Before the same body, President 
Walter F. Willcox of the American Statis- 
tical Association urged the need of 
social statistics to enable courts to dis- 
pose correctly of the questions of fact 
arising in controversies involving labor, 
occupational, and health conditions. 

Professor Pound read a paper at these 
meetings also, on “Legislation as a 
Social Function,” and E. R. James of the 
University of Wisconsin Law School 
discussed “Social Implications of Reme- 
dial and Preventive Legislation in the 
United States.’’ Among the numerous 
other speakers were C. E. Merriam of 
the University of Chicago, who dis- 
approved of the influence of extremists, 
whether stand-patters or socialists, on 
social legislation. 

The sessions of the American Associa- 
tion for Labor Legislation were opened 
by Professor Henry R. Seager, the presi- 
dent. Factory inspection and the mini- 
mum wage were among the subjects 
receiving the attention of several 
speakers. Professor Seager advocated 
the minimum wage, from a study of con- 
ditions in certain industries, and Pro- 
fessor John R. Commons agreed with 
him in general, though he could not see 
how there would be any escape from the 
necessity of a mothers’ pension law to 
supplement the minimum wage. John 
Fitch favored legislation for one day’s 
rest in seven, based on the European 
model, and Charles Earl urged a new 
federal workmen’s accident compensa- 
tion act. 

Ex-President Roosevelt opened the 
meetings of the American Historical 
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Association with an address on ‘“His- 
tory as Literature,’ which was a plea 
for imagination in the writing of his- 
tory, without slighting the claims of 
science and specialized research, to 
which he conceded a function of im- 
portance. Among the many papers read 
were the following of particular interest 
to readers of this magazine: ‘Profitable 
Subjects for Investigation in American 
History, 1815-1860,” by Professor Wil- 
liam F. Dodd; “The Court of Star 
Chamber,” by Edward P. Cheyney; 
“Sumptuary Laws in the 18th Cen- 
tury,” by John Martin Vincent; and 
“Profitable Fields of Investigation in 
Medieval History,” by James West- 
fall Thompson. Professor William A. 
Dunning of Columbia University, the 
historian of political theory, succeeds 
Colonel Roosevelt as president. 


Obituary 


Currey, John, former Chief Justice of 
the San Francisco Supreme Court, who 
died at his ranch near Dixon, Cal., 
Dec. 18, at the age of 98, was the 
last of the noted politicians of ante- 
bellum days in California. He was 
elected a Justice of the Supreme Court 
in 1863, being chosen Chief Justice in 
1866. 

Davis, Jeff, United States Senator 
from Arkansas, died Jan. 3 at Little 
Rock, at the age of fifty. He studied 
law at Vanderbilt University, becoming 
state attorney in 1892 and Attorney- 
General of Arkansas six years later. 
Two years afterward he was elected 
Governor, serving for three terms. 


Hall, John I., a leading lawyer of 
Macon, Ga., and in his prime one of the 
foremost lawyers of the South, died 
Dec. 31, aged 72. He had served in 
both Houses of the legislature and as 
judge of the superior court, and had been 
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general counsel for the Georgia Southern 
and Florida Railroad. 


Hopp 'n, William W., a lawyer who 
was a member of several charitable 
boards, died at his home in New York 
City Jan 3. He was a Governor of the 
New York Hospital. 


Lemon, Richard A., author of the 
present Illinois parole law, died in Clin- 
ton, Ill., Dec. 29. He was president of 
the first Board of Pardons, inauguarted 
during the administration of the Jate 
Governor Tanner. 


Lewis, Virgil Anson, state archivist of 
West Virginia, and founder of the 
Southern Historical Magazine, died at 
Mason City, West Va., early in Decem- 
ber. He early relinquished the practice 
of law to devote his time to literary and 
educational work. Among his many 
writings were “History of West Vir- 
ginia,”’ “‘Life and Times of Anne Bailey, 
the Pioneer Heroine,” ‘History and 
Government of West Virginia,” “Story 
of the Louisiana Purchase,”’ etc. 


Paul, Capt. Frank W., a leading Phila- 
delphia attorney, who won distinction 
in the Civil War, died at Villa Nova, 
Pa., Dec. 25, aged 72. After the war 
he studied law and became one of the 
most aggressive advocates in the coun- 
try. 

Price, William S., the oldest lawyer 
in Philadelphia, died Dec. 17, aged 
95. He was a member of the bar for 
seventy-three years and was engaged in 
many important cases. He was for 
many years chancellor of the Protestant 
Episcopal Diocese of Pennsylvania. 


Reeder, General Frank, once a law 
partner of Chester A. Arthur, died in 
Easton, Pa., Dec. 7. He was a former 
Secretary of the Commonwealth of 
Pennsylvania, and former Banking Com- 
missioner of the state. 
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Birmingham 


CLAUDE D. RITTER 
611-12 First National Bank Bldg. 
Offices Equipped for Handling all Classes of 
Legal and Commercial Business 


Alabama Decatur 
also New Decatur 

E. W. GODBEY 

Post Office Block 


Alabama 








Alaska Juneau 


ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 
Juneau, Alaska 


Also Los Angeles 
and New York City 
WILLIAM M. SEABURY 
Member of the Bar of Arizona, California and New York 


Offices — No. 306 Fleming Building, Phoenix, Arizona. 
No. 821 H. W. Hellman Building, Los Angeles, Calif. 
No. 32 Nassau Street, New York City. 





Arizona Phenix 





California San Francisco 
HENRY G. W. DINKELSPIEL 
Aittorneys-at-Law 
Claus Spreckels Building 
Corporation, Commercial and Probate Law 
John R. Jones James M. Thomas’ Harry Gottesfield 
Connecticut Stamford 
CUMMINGS & LOCKWOOD 
Alttorneys-at-Law 


Stamford National Bank Building 





England London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Bank of New York 
United States bee Fo | Guaranty Company 
England: Union of London & Smith’s Bank 


Cables: ‘‘Rubinstein, London” 





England London 
MINCHIN GARRETT & CO. 


Solicitors 
Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Cables: ‘‘Threefold London."" Western Union Code. 


Florida Tampa 





JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 
Georgia Atlanta 
A. A. & E. L. MEYER 
Corporation and General Practice 
1101-4 Atlanta National Bank Building 








Georgia Douglas 


J. W. QUINCEY 
Attorney-at-Law 
Union Bank Building 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 





Georgia Rome 
LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark Building. 


F. W. Lipscomb Wright Willingham 
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Georgia Savannah 
G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 

Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 

Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. 


Massachusetts Fitchburg 


CHARLES E. WARE 
Attorney and Counselor-at-Law 
10 and 11 Savings Bank Block, 352 Main Street 
Notary Public. Commissioner to Qualify Civil Officers 





Illinois Chicago 
MILLER & SMITH 

Practice in all State and Federal Courts 
Monadnock Block 


Suits against United States. Patent Litigation. 


Michigan Detroit 


CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 





Indiana Indianapolis 


HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 


William J Henley John L. Baker 





Indiana Montpelier 


JOHN B. MASON 


Attorney-at-Law 


- 





Shenandoah 
JENNINGS & MATTOX 
Alttorneys-at-Law 
Practice in State and Federal Courts 
G. B. Jennings L. H. Mattox 





Kentucky Louisville 
JAMES R. DUFFIN 


Inter-Southern Life Building 





Maine Bangor 


CHARLES P. CONNERS 
Counsellor-at-Law 
49 Hammond Street 


Michigan Grand Rapids 


CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 


Michigan Trust Co. Bldg. 





Minneapolis 
DODGE & WEBBER 
Corporation, Commercial and Real Estate Law 
New York Life Building 


Jackson 


Minnesota 


Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson J. Harvey Thompson 


Missouri Kansas City 
NEW, KENNISH & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 


Gloyd Building 








Patterson and Passaic 


BILDER & BILDER 


Romaine Bldg. 
Patterson 


New Je ersey 


150 Second St. 
assaic 


Lawyers 








Portland 
HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





Maine Augusta 
WILLIAMSON, BURLEIGH & MCLEAN 
Granite Bank Building 
Corporation and General Practice 


Organization of Maine a a Specialty 
Joseph Williamson _ Ernest L. McLean 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 





New York Buffalo 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 


26-27 Dun Building 





New York Rochester 
PLUMB & PLUMB 

Attorneys and Counsellors-at-Law 
William T. Plumb Erwin S. Plumb 


Probate, Collections and General Practice 


North Dakota Fargo 
MELVIN A. HILDRETH 
Lawyer 
Northwestern Mutual Savings and 
Loan Building 
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Ohio Cleveland 


A. A. AND A. H. BEMIS 
Attorneys-at-Law 
406-407-408 The Arcade 
Alton A. Bemis Alton Hay Bemis 


Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 








South Carolina Charleston 
MORDECAI & GADSEN, RUTLEDGE & 
HAGOOD 
Suite 707-714 People’s Office Building 
Broad and State Streets 





Tennessee Knoxville 
JAMES B. WRIGHT 
Corporation and General Practice 


East Tennessee National Bank Building 








_E. DEFOREST LEACH 


Attorney and Counselor-at-Law 


Specializes in insanity cases, and criminal and divorce 
cases involving abnormal sexual natures 


414 CITIZENS BUILDING 








UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 
Three years’ course leading to the degree of 


LL.B. The degree of Juris Doctor (J.D.) open 
to graduates of approved universities and colleges. 
Regular session October to June inclusive. Credit 
towards either degree may be obtained through 
work in summer session of ten weeks. Law library 
of about 30,000 volumes. 
For announcements address 
DEAN, DEPARTMENT OF LAW 

University of Michigan, Box A, Ann Arbor, Mich. 


Dr How to obtain a Successful 
Commercial Law Practice 


Tells the plans and methods by which one lawyer built up 
in a reasonably short time a very profitable practice in 
commercial law business. Full of ideas and plans that you 
can adopt to get such a practice and income for you 
35 pages bound in paper. Stamps or coin acceptable. 

By A. X. DUNNER (Wm. C. SPRAGUE) 


AMERICAN | .EGAL NEws 


DETROIT 
737 Free Press Building 











West Virginia . Beckley 


MASON C. BRACKMAN, LAWYER 
Corporation, Real Estate and General Civil Practice 
An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 
attention. 


West Virginia Williamson 


SHEPPARD, GOODYKOONTZ & SCHERR 


Commercial, Corporation, Real Estate 
and Insurance Law 
West Virginia Corporations Organized 
Wisconsin Milwaukee 
BLOODGOOD, KEMPER & BLOODGOOD 
Corporation, Commercial and Insurance Law 


38-46 Mitchell Building 

















DISTRICT OF COLUMBIA 


PATENTS 


Business from non-resident attorneys especiall 
solicited. Highest references; best services. Counse 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 


WATSON E. COLEMAN 


Patent Lawyer Washington, D. C. 














Legislative Information Furnished 


STATE AND NATIONAL 


Reports of Introduction 
Bills and Amendments Furnished 


Rep orts of Action 


For particulars address 
LAW REPORTING CO. 
115 Broadway, New York 
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